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INTRODUÇÃO
Análise do texto do Acordo sobre Subsídios e Medidas Compensatórias (ASMC) e da jurisprudência
consolidada pelo Órgão de Solução de Controvérsias (DSB) da OMC

ACORDO SOBRE SUBSÍDIOS E MEDIDAS COMPENSATÓRIAS
Ø

Artigo 1

IA.

Texto do Artigo em Inglês
Part I
General Provisions
Article 1
Definition of a Subsidy

1.1

For the purpose of this Agreement, a subsidy shall be deemed to exist if:
(a)

(b)
(c)
1.2

(1)

there is a financial contribution by a government or any public body within the
territory of a Member (referred to in this Agreement as “government”), i.e.
where:
(i) a government practice involves a direct transfer of funds (e.g. grants, loans,
and equity infusion), potential direct transfers of funds or liabilities (e.g. loan
guarantees);
(ii) government revenue that is otherwise due is foregone or not collected (e.g.
fiscal incentives such as tax credits) (1);
(iii) a government provides goods or services other than general infrastructure, or
purchases goods;
(iv) a government makes payments to a funding mechanism, or entrusts or directs
a private body to carry out one or more of the type of functions illustrated in
(i) to (iii) above which would normally be vested in the government and the
practice, in no real sense, differs from practices normally followed by
governments;
or
(2)
there is any form of income or price support in the sense of Article XVI of
GATT 1994;
any benefit is thereby conferred.

A subsidy as defined in paragraph 1 shall be subject to the provisions of Part II or shall be
subject to the provisions of Part III or V only if such a subsidy is specific in accordance with
the provisions of Article 2.

Footnote 1: In accordance with the provisions of Article XVI of GATT 1994 (Note to Article XVI) and the provisions of
Annexes I through III of this Agreement, the exemption of an exported product from duties or taxes borne by the like product
when destined for domestic consumption, or the remission of such duties or taxes in amounts not in excess of those which
have accrued, shall not be deemed to be a subsidy.

IB.

Texto do Artigo em Português
Parte I
Disposições Gerais
Artigo 1
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Definição de Subsídio
1.1

Para os fins deste Acordo, considerar-se-á a ocorrência de subsídio quando:
(a)

(b)
(c)
1.2

(1)

haja contribuição financeira por um governo ou órgão público no interior do
território de um Membro (denominado a partir daqui “governo”), i.e.:

(i) quando a prática do governo implique transferência direta de fundos (por
exemplo, doações, empréstimos e aportes de capital), potenciais transferências
diretas de fundos ou obrigações (por exemplo garantias de empréstimos);
(ii) quando receitas públicas devidas são perdoadas ou deixam de ser recolhidas
(por exemplo, incentivos fiscais tais como bonificações fiscais)1;
(iii) quando o governo forneça bens ou serviços além daqueles destinados a infraestrutura geral ou quando adquire bens;
(iv) quando o Governo faça pagamentos a um sistema de fundos ou confie ou
instrua órgão privado a realizar uma ou mais das funções descritas nos incisos
(i) a (iii) acima, as quais seriam normalmente incumbência do Governo e cuja
prática não difira de nenhum modo significativo da prática habitualmente
seguida pelos governos;
ou
(2)
haja qualquer forma de receita ou sustentação de preços no sentido do Artigo
XVI do GATT 1994;
e
com isso se confira uma vantagem.

Um subsídio, tal como definido no parágrafo 1, apenas estará sujeito às disposições da
PARTE II ou às disposições das PARTES III ou V se o mesmo for específico, de Acordo com
as disposições do Artigo 2.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Uma tradução preferível de “tax credits”, mencionados no item 1.1(a)(1)(ii), como exemplo de
incentivos fiscais, seria “créditos fiscais”, expressão comumente utilizada no direito tributário.
II.

Interpretação e Aplicação do Artigo 1

1.

Definição de Subsídio

Relatório do Painel no caso Indonesia – Certain Measures Affecting the Automobile Industry
(Indonesia – Autos), Demandante: Comunidades Europeias, WT/DS54/R, WT/DS55/R,
WT/DS59/R e WT/DS64/R, paras. 5.175-5.177
O Painel considerou que os EUA estavam incorretos em afirmar que a definição de subsídios feita no
ASMC era apenas “para os fins deste Acordo”, pois o ASMC faz parte do todo unitário dos Acordos
da OMC e constitui a primeira e única tentativa de definir subsídios.

1

De Acordo com as disposições do Artigo XVI do GATT 1994 (nota do Artigo XVI) e de Acordo com os anexos I a III
deste Acordo, não serão consideradas como subsídios as isenções em favor de produtos destinados a exportação, de impostos
ou taxas habitualmente aplicados sobre o produto similar quando destinado ao consumo interno, nem a remissão de tais
impostos ou taxas em valor que não exceda os totais devidos ou abonados.
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Para. 5.175. “To support its argument that the definition of subsidy in the SCM Agreement is not
all-encompassing, the United States cites Article 1.1 of the SCM Agreement as stating that the definition
is “[f]or the purpose of this Agreement”.”
Para. 5.176. “First, the United States’ attempt to use this language to confine the definition ignores the
fact that all WTO agreements are part of a unitary whole. The SCM Agreement is part of the family of
WTO agreements. Article II:2 of the Agreement Establishing the World Trade Organization states that
“[t]he agreements and associated legal instruments included in Annexes 1, 2 and 3 … are integral parts
of this Agreement, binding on all Members.” Prior to the entry into force of the WTO Agreements, no
international legal definition of subsidy existed. There was no all-encompassing structure of definitions,
disciplines and remedies, and the Subsidies Code applied to only a small number of GATT Contracting
Parties. With the entry into force of the WTO agreements, the SCM Agreement’s definition of subsidy
became the sole definition of subsidy for the family of WTO agreements.”
Para. 5.177. “Second, the United States fails to (and cannot) provide an alternative definition of subsidy.
Finally, the measures at issue clearly fall within the definition of “subsidy” set out at Articles
1.1(a)(1)(ii) and 2 of the SCM Agreement. (See Sections V.D.1 and VIII.A.1 and 2).”
2.

“Contribuição Financeira” / “Benefício ou Vantagem”: Articulação entre os dois
principais elementos da definição de subsídio

Relatório do Painel no caso United States - Countervailing Measures Concerning Certain Products
from the European Communities (US - Countervailing Measures on Certain EC Products),
Demandante: Comunidades Européias, WT/DS212/R, paras. 7.57-7.58
O termo “benefit” ou “vantagem”, na tradução oficial brasileira, representa uma vantagem financeira
que, tendo como referência o mercado, é obtida gratuitamente. A “vantagem” deve ser verificada em
comparação com o mercado.
Para. 7.57. “The term “benefit” effectively represents the “financial advantage” that, by reference to a
market benchmark, the recipient gets for “free”. This financial advantage is what the recipient has not
“paid for”. In the case of a “benefit” conferred by untied, non-recurring “financial contributions”, the
United States seems to presume that such a “benefit” is used to the advantage of future production
through investment in productive assets. In this sense, the beneficiary of untied, non-recurring
“financial contributions” is deemed to have acquired productive assets for “free”.” (2)
Para. 7.58. “We are of the view that the word “benefit”, as used in Article 1.1(b), implies a
comparison which we believe is market-based. Indeed, in Article 14, all the benchmark comparisons
relate to market conditions: “usual investment practice” in 14(a); “comparable commercial loan … on
the market” in 14(b); “comparable commercial loan absent the government guarantee” in 14(c);
“adequate remuneration … in prevailing market conditions” in 14(d).”
Relatório do Órgão de Apelação no caso Brazil – Export Financing Programme for Aircraft
(Brazil – Aircrafts), Demandante: Canadá, WT/DS46/AB/R, para. 157
O Órgão de Apelação considerou errônea a interpretação do Painel que utilizou a noção de “benefit”
dentro do conceito de “financial contribution”. Para ele, “benefit” e “financial contribution” são dois
elementos distintos dentro do Artigo 1.1, que juntos determinam se um subsídio existe, e não se o
subsídio é concedido para o propósito de calcular o nível de subsídios à exportação de um país em
desenvolvimento, segundo o Artigo 27.4.
Para. 157. “In our view, the Panel did not have to determine whether the export subsidies for regional
aircraft under PROEX constituted a “direct transfer of funds” or a “potential direct transfer of funds”,
within the meaning of Article 1.1(a)(i), in order to determine when the subsidies are “granted” for the
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purposes of Article 27.4. Moreover, the Panel compounded its error in finding that the “financial
contribution” in the case of PROEX subsidies is not a “potential direct transfer of funds” by reasoning
that a letter of commitment does not confer a “benefit”. (3) In this way, in its interpretation of
Article 1.1(a)(i), the Panel imported the notion of a “benefit” into the definition of a “financial
contribution”. This was a mistake. We see the issues – and the respective definitions – of a “financial
contribution” and a “benefit” as two separate legal elements in Article 1.1 of the SCM Agreement,
which together determine whether a subsidy exists, and not whether it is granted for the purpose of
calculating the level of a developing country Member's export subsidies under Article 27.4 of that
Agreement.”
Relatório do Órgão de Apelação no caso Canada – Measures Affecting the Export of Civilian
Aircraft (Canada – Aircrafts), Demandante: Brasil, WT/DS70/AB/R, paras. 153–157
O Órgão de Apelação julgou que não existe um “benefit” ou uma vantagem em abstrato, devendo
necessariamente existir um beneficiário. Afirma que, por essa razão, o foco da análise sob o Artigo
1.1(b) do ASMC, deveria ser o beneficiário e não a autoridade que concede os benefícios. Ainda,
afirmou que o Artigo 14 do ASMC constitui um contexto relevante para a interpretação de “benefit”
no Artigo 1.1(b). O Órgão de Apelação também entendeu que a estrutura do Artigo 1.1 como um todo
confirma que o Artigo 1.1(b) diz respeito à vantagem do beneficiário e não ao custo ao governo. Outra
interpretação é de que a definição de subsídio do Artigo 1.1 possui dois elementos: “a financial
contribution by a government or any public body” e “a benefit is thereby conferred”. O foco do
primeiro é na ação do governo de fazer uma “financial contribution”. Já o foco do segundo seria o
benficiário da vantagem. Além disso, a noção de “benefit” implica uma necessária comparação.
Assim, só existiria “benefit” se a contribuição financeira colocasse o beneficiário numa situação mais
vantajosa no mercado do que aquela que estaria se nenhum “benefit” fosse concedido.
Para. 153. “A “benefit” does not exist in the abstract, but must be received and enjoyed by a
beneficiary or a recipient. Logically, a “benefit” can be said to arise only if a person, natural or legal,
or a group of persons, has in fact received something. The term “benefit”, therefore, implies that there
must be a recipient. This provides textual support for the view that the focus of the inquiry under
Article 1.1(b) of the SCM Agreement should be on the recipient and not on the granting authority. The
ordinary meaning of the word “confer”, as used in Article 1.1(b), bears this out. “Confer” means, inter
alia, “give”, “grant” or “bestow”. (4) The use of the past participle “conferred” in the passive form, in
conjunction with the word “thereby”, naturally calls for an inquiry into what was conferred on the
recipient. Accordingly, we believe that Canada's argument that “cost to government” is one way of
conceiving of “benefit” is at odds with the ordinary meaning of Article 1.1(b), which focuses on the
recipient and not on the government providing the “financial contribution”.”
Para. 154. “We find support for this reading of “benefit” in the context of Article 1.1(b) of the
SCM Agreement. Article 14 sets forth guidelines for calculating the amount of a subsidy in terms of
“the benefit to the recipient”. Although the opening words of Article 14 state that the guidelines it
establishes apply “[f]or the purposes of Part V” of the SCM Agreement, which relates to
“countervailing measures”, our view is that Article 14, nonetheless, constitutes relevant context for the
interpretation of “benefit” in Article 1.1(b). The guidelines set forth in Article 14 apply to the
calculation of the “benefit to the recipient conferred pursuant to paragraph 1 of Article 1”. (emphasis
added) This explicit textual reference to Article 1.1 in Article 14 indicates to us that “benefit” is used
in the same sense in Article 14 as it is in Article 1.1. Therefore, the reference to “benefit to the
recipient” in Article 14 also implies that the word “benefit”, as used in Article 1.1, is concerned with
the “benefit to the recipient” and not with the “cost to government”, as Canada contends.”
Para. 155. “The structure of Article 1.1 as a whole confirms our view that Article 1.1(b) is concerned
with the “benefit” to the recipient, and not with the “cost to government”. The definition of “subsidy”
in Article 1.1 has two discrete elements: “a financial contribution by a government or any public
body” and “a benefit is thereby conferred”. The first element of this definition is concerned with
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whether the government made a “financial contribution”, as that term is defined in Article 1.1(a). The
focus of the first element is on the action of the government in making the “financial contribution”.
That being so, it seems to us logical that the second element in Article 1.1 is concerned with the
“benefit… conferred” on the recipient by that governmental action. Thus, subparagraphs (a) and (b) of
Article 1.1 define a “subsidy” by reference, first, to the action of the granting authority and, second, to
what was conferred on the recipient. Therefore, Canada's argument that “cost to government” is
relevant to the question of whether there is a “benefit” to the recipient under Article 1.1(b) disregards
the overall structure of Article 1.1.”
Para. 156. “We also believe that the word “benefit”, as used in Article 1.1(b), implies some kind of
comparison. This must be so, for there can be no “benefit” to the recipient unless the “financial
contribution” makes the recipient “better off” than it would otherwise have been, absent that
contribution. In our view, the marketplace provides an appropriate basis for comparison in
determining whether a “benefit” has been “conferred”, because the trade-distorting potential of a
“financial contribution” can be identified by determining whether the recipient has received a
“financial contribution” on terms more favourable than those available to the recipient in the market.”
3.

Artigo 1(a)(1)(iv): significados de “confie” e “instrua” um “órgão privado”

Relatório do Painel no caso United States – Measures Treating Export Restraints as Subsidies (US
– Exports Restrains), Demandante: Canadá, WT/DS194/R, paras. 8.28–8.29, 8.49, 8.54-8.55
A exigência de “entrustment” ou “direction” no subparágrafo (iv) do Artigo 1.1 (a) refere-se à situação
na qual o governo executa uma política por meio de um órgão privado. Pela definição de “entrust” e
“direction”, infere-se que a ação do governo deve conter uma delegação (no caso de “entrustment”) ou
um comando (no caso de “direction”). Nos dois casos, devem estar presentes os seguintes elementos:
(i) uma ação afirmativa, em delegação ou comando; (ii) direcionada a uma parte específica; e (iii) cujo
objeto seja uma tarefa ou dever. Foi decidido também que qualquer entidade que não se enquadre no
conceito de “government” ou “any public body” será um órgão privado.
Para. 8.28. “In our view, the requirement of “entrustment” or “direction” in subparagraph (iv) refers
to the situation in which the government executes a particular policy by operating through a private
body. The question in this dispute relates to the conditions under which the government can be
considered to be operating through a private body as foreseen by subparagraph (iv). The dictionary
meaning of the word “entrust” is, inter alia, to “give (a person, etc.) the responsibility for a task ...
Commit the ... execution of (a task) to a person ...” (5) The word “direct” is defined, inter alia, as to
“[g]ive authoritative instructions to; order (a person) to do ... order the performance of”. In this regard,
we consider significant the fact that, for “direct” when followed by “to” plus an infinitive (i. e., a
verb), the dictionary gives as a meaning to “give a formal order or command to” (6), as this is
precisely the construction used in subparagraph (iv) (“... entrusts or directs a private body to carry out
...”).”
Para. 8.29. “It follows from the ordinary meanings of the two words “entrust” and “direct” that the
action of the government must contain a notion of delegation (in the case of entrustment) or command
(in the case of direction). To our minds, both the act of entrusting and that of directing therefore
necessarily carry with them the following three elements: (i) an explicit and affirmative action, be it
delegation or command; (ii) addressed to a particular party; and (iii) the object of which action is a
particular task or duty. In other words, the ordinary meanings of the verbs “entrust” and “direct”
comprise these elements – something is necessarily delegated, and it is necessarily delegated to
someone; and, by the same token, someone is necessarily commanded, and he is necessarily
commanded to do something. We therefore do not believe that either entrustment or direction could be
said to have occurred until all of these three elements are present.”
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Para. 8.49. “We believe that the term “private body” is used in Article 1.1(a)(1)(iv) as a counterpoint
to “government” or “any public body” as the actor. That is, any entity that is neither a government nor
a public body would be a private body. Under this reading of the term “private body”, there is no room
for circumvention in subparagraph (iv). As it is a government or a public body that would have to
entrust or direct under subparagraph (iv), any entity other than a government or a public body could
receive the entrustment or direction and could constitute a “private body”. This is entirely logical. We
do not consider that there is any need for a further definition of “private body”, be it in reference to the
nature of entrustment or direction or a common characteristic or some other factor. To the contrary, if
there were such a further narrowing of the term “private body” in the Agreement, this would
effectively exclude from any subsidy disciplines actions by some entities even if the entities in
question had been explicitly and affirmatively ordered to take those actions by a government. For
these reasons, we conclude that the companies or other entities affected by or reacting to an export
restraint would be “private bodies” in the sense of subparagraph (iv).”
Para. 8.54. “As for the specific word “type”, we see this as referring to the fact that each of
subparagraphs (i)-(iii) constitutes by itself a general “type of functions” that encompasses one or more
categories of behaviour. The subsequent phrase “illustrated in (i) to (iii) above” confirms this. In
particular, subparagraphs (i)-(iii) each refer to multiple government actions and provide examples
thereof. Subparagraph (i), for instance, refers to three general categories (direct transfers of funds;
potential direct transfers of funds; and potential direct transfers of liabilities) of the “type of function”
of transfers of funds and liabilities.”
Para. 8.55. “We therefore find that the phrase “type of functions” refers to the physical functions
encompassed by subparagraphs (i)-(iii), and does not expand the scope of subparagraph (iv) beyond
these, to encompass other kinds of “government mechanisms”.”
Relatório do Painel no caso Korea – Measures Affecting Trade in Commercial Vessels (Korea –
Commercial Vessels), Demandante: Comunidades Europeias, WT/DS273/R, paras. 7.367-7.370
O Órgão de Apelação acompanhou as interpretações feitas no caso US – Export Restraints, inclusive
em relação à necessidade da delegação ou comando inferidos pelos termos “entrustment” e “direct”
serem feitos por meio de uma ação positiva. Isso porque, segundo o Órgão, a responsabilidade de um
Membro deve se dar com base em atos, e não nas conseqüências ou reações desses atos, uma vez que
essas consequências podem ocorrer em virtude do acaso. Dito isso, entendeu-se que nada no Artigo
1.1(a)(1)(iv) indica que a ação de comando ou direção deve ser explícita, podendo na verdade ser
explícita ou implícita, formal ou informal. Esta última concepção contrariou o entendimento adotado
no caso US – Export Restraints.
Para. 7.367. “As noted by the panel in US – Export Restraints, the dictionary meaning of the word
“entrust” is, inter alia, to “give (a person, etc.) the responsibility for a task ... Commit the ... execution
of (a task) to a person ...”. (7) The word “direct” is defined, inter alia, as to “[g]ive authoritative
instructions to; order (a person) to do ... order the performance of”. (8) We agree with the US – Export
Restraints panel that “[i]t follows from the ordinary meanings of the two words ‘entrust’ and ‘direct’
that the action of the government must contain a notion of delegation (in the case of entrustment) or
command (in the case of direction)”.”
Para. 7.368. “The US – Export Restraints panel also found that “both the act of entrusting and that of
directing therefore necessarily carry with them the following three elements: (i) an explicit and
affirmative action, be it delegation or command; (ii) addressed to a particular party; and (iii) the object
of which action is a particular task or duty”. (9) The parties disagree on this aspect of the panel's
findings. Korea relies on this finding to argue that there can be no finding of entrustment or direction
in the absence of an explicit act whereby a particular task or duty is delegated to a specific person, or
whereby a specific person is commanded to perform a particular task or duty. The EC denies that the
act of delegation or command need be explicit, or addressed to a specific person.”
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Para. 7.369. “Regarding the first element identified by the US – Export Restraints panel, we agree that
the delegation or command inferred by the terms “entrustment” and “direction” must take the form of
an affirmative act. The object of a Member's responsibility should be its acts, as such, rather than the
reactions to or consequences of those acts, as alleged reactions and consequences may simply be the
result of happenstance or chance. (10) That being said, we see nothing in the text of Article
1.1(a)(1)(iv) that would require the act of delegation or command to be “explicit”. Although the
particular facts of the US – Export Restraints case may have caused that panel to employ the term
“explicit”, no such qualification is included in the terms of Article 1.1(a)(1)(iv). In our view, the
affirmative act of delegation or command could be explicit or implicit, formal or informal.” (11)
Para. 7.370. “As to the issue of whether or not the act of delegation or command must be addressed to
a specific individual, we agree with the US – Export Restraints panel that, of the three elements it
identified in the extract cited above, the first element, i.e. the affirmative action of delegation or
command, is determinative. As the panel noted, the second and third elements – addressed to a
particular party and of a particular task – are aspects of the first, in the sense that the assessment of
whether delegation or command has taken place would of necessity involve an examination of both
who allegedly has been entrusted or directed to act, and what the action or task in question is.”
Relatório do Órgão de Apelação no caso United States – Countervailing Duty Investigation on
Dynamic Random Acces Memory Semiconductors (DRAMS) from Korea (US - Countervailing
Duty Investigation on DRAMs), Demandante: República da Coréia, WT/DS296/AB/R, para. 107
O Órgão de Apelação afirmou que, nos termos do parágrafo (iv) do Artigo 1.1(a), “entrustment”
ocorre quando um governo atribui responsabilidade a uma entidade privada, e “direction” refere-se a
situações em que o governo exerce sua autoridade sobre uma entidade privada. Nos dois casos, o
govenro utilizaria a entidade privada como uma espécie de procuradora para efetuar um dos três tipos
de contribuição financeira listados nos parágrafos (i) a (iii).
Para. 107. “In sum, we are of the view that, pursuant to paragraph (iv), “entrustment” occurs where a
government gives responsibility to a private body, and “direction” refers to situations where the
government exercises its authority over a private body. In both instances, the government uses a
private body as proxy to effectuate one of the types of financial contributions listed in paragraphs
(i) through (iii). It may be difficult to identify precisely, in the abstract, the types of government
actions that constitute entrustment or direction and those that do not. The particular label used to
describe the governmental action is not necessarily dispositive. Indeed, as Korea acknowledges, in
some circumstances, “guidance” by a government can constitute direction. (12) In most cases, one
would expect entrustment or direction of a private body to involve some form of threat or inducement,
which could, in turn, serve as evidence of entrustment or direction. The determination of entrustment
or direction will hinge on the particular facts of the case.” (13)
Relatório do Painel no caso United States – Countervailing Duty Investigation on Dynamic
Random Acces Memory Semiconductors (DRAMS) from Korea (US - Countervailing Duty
Investigation on DRAMs), Demandante: República da Coréia, WT/DS299, paras. 7.52-7.53
O Painel considerou que o termo “entrust” refere-se a uma delegação em relação ao desempenho de uma tarefa,
enquanto “direct” refere-se a um comando mais direto, uma ordem. O Painel também avaliou que o órgão
privado que é instruído ou confiado a providenciar uma contribuição financeira está atuando em nome do
governo, e suas ações podem, portanto, ser atribuídas ao governo.

Para. 7.52. “The ordinary meaning of the term “entrust” is “to give (a person etc.) the responsibility
for a task” or “to commit the execution of (a task) to a person”. (14) The term “direct” in turn means,
inter alia, “to give authoritative instructions to; order (a person) to do, (a thing) to be done; order the
performance of.” (15) In other words, the term “entrust” refers to a delegation over the performance of
a task, while the term “direct” refers to a more direct command, an order. (16) Both, in our view,
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clearly contain the notion of the imposition of a requirement or an obligation on the person that is
entrusted with a task or that is directed to carry out a task. The private body that is directed to provide
a financial contribution or is entrusted to do so, is thus acting on behalf of the government, and its
actions can therefore be ascribed to the government.”
Para. 7.53. “The use of these terms is not surprising in the context of the SCM Agreement which, like
the WTO Agreements generally, deals with government behaviour and not the behaviour of private
parties. Article 1.1(a)(1) provides that the first element of a subsidy is a “financial contribution by a
government or any public body”. All four subparagraphs (i) to (iv) thus deal with government
behaviour. Subparagraphs (i) to (iii) focus on explaining what is meant by a financial contribution,
while subparagraph (iv) deals with situations in which the financial contribution was provided by a
private body, but acting under the entrustment or direction of the government. In this context, the
terms “entrust or direct” thus bridge the distance between private parties' actions, which fall outside
the scope of the SCM Agreement, and the government behaviour to which the disciplines of the SCM
Agreement apply. By entrusting or directing a private body to carry out one of the functions illustrated
in subparagraphs (i) to (iii), the government is providing a financial contribution, and the private
parties' actions may thus be attributed to the government.” (17)
4.

Benefício: existência e cálculo

Relatório do Painel no caso Mexico - Definitive Countervailing Measures on Olive Oil from the
European Communities (Mexico - Olive Oil), Demandante: Comunidades Europeias,
WT/DS341/R, paras. 7.149–7.153
O Painel decidiu, após uma análise do Artigo 1.1, que, como regra geral do ASMC, se uma medida
sob investigação, numa investigação de medidas compensatórias, envolve uma contribuição financeira,
mas nenhuma vantagem foi conferida, a medida não seria considerada um subsídio, e nenhuma medida
compensatória a ela se aplicaria. O Painel também concluiu que o Artigo 1.1 não contém um requisito
sobre o modo como a vantagem deve ser calculada para efeito de imposição de medida compensatória.
Para. 7.149. “Turning to the analysis of Article 1.1 specifically, we note that as a general rule under
the SCM Agreement, if a measure under investigation in a countervailing duty investigation involves a
financial contribution in the sense of Article 1.1(a)(1), but no benefit is conferred thereby in the sense
of Article 1.1(b), then no subsidy exists, and no countervailing duty can be applied in respect of that
measure. In such a circumstance, the investigated measure would not constitute a subsidy, and
application of a countervailing duty would be inconsistent with Article 1.1 of the SCM Agreement.”
(18)
Para. 7.150. “However, in this case, the European Communities is not arguing that a benefit was not
provided, and that therefore a subsidy did not exist within the meaning of Article 1.1. Indeed, in its
submissions before us, the European Communities maintains that this is not its argument. (19) Rather,
its allegation is that Mexico did not properly calculate the amount of the benefit from the subsidy that
was directly attached to the exporters of olive oil.”
Para. 7.151. “As Article 1.1 contains a definition of the term “subsidy” for the purposes of the SCM
Agreement, the issue in the cases interpreting that provision has been whether or not a “benefit”
existed, and therefore whether or not there was a subsidy. We do not see in Article 1.1 any language
specifically relating to how the amount of the benefit is to be calculated in a countervail
investigation.” (20)
Para. 7.152. “We find, therefore, that Article 1.1(b) in itself does not establish a requirement to
calculate precisely the amount of the benefit accruing to a particular recipient in a countervail
investigation. We find support for our view in the findings of the Appellate Body in US –
Countervailing Measures on Certain EC Products that under Article 1.1(b), a benefit might be
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received by different recipients, that the recipient of the benefit might be different from the recipient of
the financial contribution, and that a subsidy can be bestowed directly or indirectly, and in respect of
production, manufacture or export of a product. (21) In other words, it is not necessary to identify the
particular recipient or recipients of the benefit and the particular manner in which a subsidy is
bestowed in order to determine that a benefit has been conferred, and that therefore a subsidy exists,
within the meaning of Article 1.1(b).”
Para. 7.153. “On the basis of the foregoing analysis, we conclude that Article 1.1 of the SCM
Agreement does not contain a requirement as to how the amount of the benefit must be calculated for
the purposes of imposing countervailing duties. We therefore find that the European Communities has
not established that Mexico acted inconsistently with its obligations under Article 1.1 of the SCM
Agreement by failing to conduct a pass-through analysis in the olive oil investigation.”
Relatório do Painel no caso European Communities - Measures Affecting Trade in Large Civil
Aircraft (EC and Certain Member States - Large Civil Aircraft), Demandante: EUA, WT/DS316/R,
paras. 3.996, 7.218, 7.1090–7.1091
O Painel entendeu que, por uma análise gramatical, o Artigo 1.1 sugere que a contribuição financeira e
a vantagem surgem ao mesmo tempo. Além disso, entendeu que o conceito de “continuing benefit” se
relaciona com o modo como o efeito de um subsídio deve ser analisado ao longo do tempo.
Para. 3.996. (22) “In Canada – Aircraft, both the panel and the Appellate Body considered that the
basis for making this comparison was the market.” Thus, the panel observed that:
a financial contribution will only confer a ‘benefit’, i.e., an advantage, if it is
provided on terms that are more advantageous than those that would have
been available to the recipient on the market. (23)

Similarly, the Appellate Body explained that:
the marketplace provides an appropriate basis for comparison in determining
whether a ‘benefit’ has been ‘conferred’, because the trade distorting potential
of a ‘financial contribution’ can be identified by determining whether the
recipient has received a ‘financial contribution’ on terms more favorable than
those available to the recipient on the market. (24)

Para. 7.218. “Article 1.1 is phrased in the present tense; i.e., a subsidy “shall be deemed to exist”
where there “is a financial contribution” and “a benefit is thereby conferred”. The grammatical
construction of Article 1.1 suggests that the “financial contribution” and the “benefit” come into
existence at the same time. This construction is supported by the adverb “thereby”, the ordinary
meaning of which is “by that means”. (25) As the Appellate Body in Canada – Aircraft made clear,
the focus of the inquiry into the existence of a “benefit” pursuant to Article 1.1(b) is whether the
financial contribution places the recipient in a more advantageous position than would have been the
case but for the financial contribution. We therefore have difficulty understanding the coherence of a
concept such as “continuing benefit” within the legal framework of Article 1 of the SCM Agreement.
To the extent that a concept such as “continuing benefit” relates to how the effect of a subsidy is to be
analyzed over time, we consider this to be an aspect of the causation analysis to be undertaken
pursuant to Articles 5 and 6 of the SCM Agreement and part of the assessment of the “effects” of a
subsidy under those provisions. If a financial contribution is provided on better terms than would have
been available in the market, a benefit is “thereby” conferred, a subsidy is deemed to exist, and there is
the possibility, which the complaining Member may proceed to establish, that the “use” of this subsidy
has caused adverse effects to the interests of other Members.”
Para. 7.1090. “We recall that Article 1.1(b) of the SCM Agreement does not define the notion of
“benefit”. However, it is well established that a “financial contribution” will confer a “benefit” upon a
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recipient when it places that recipient in a more advantageous position compared with the position of
that recipient in the absence of the “financial contribution”.”
Para. 7.1091. “Thus, a benefit will be conferred whenever a financial contribution is granted to a
recipient on terms more favorable than those available to the recipient in the market. In the context of
a financial contribution in the form of provision of goods or services other than general infrastructure,
we consider that the appropriate question to be addressed in resolving the question of benefit is
whether a market actor would have provided the good or service to the recipient at the time, on the
same terms and conditions as the government provision at issue.”
5.

Artigo 1.1(a)(1)(iv) – significado de “infraestrutura geral”

Relatório do Painel no caso European Communities - Measures Affecting Trade in Large Civil
Aircraft (EC and Certain Member States - Large Civil Aircraft), Demandante: EUA, WT/DS316/R,
para. 7.1035-7.1036
O Painel afirmou que o termo “general infrastructure”, considerado no seu significado ordinário,
refere-se a uma infraestrutura que não é fornecida para somente uma entidade, mas para quase todas as
entidades. Para o Painel, essa definição seria compatível com o significado de “general” quando usado
para alterar “infrastructure”, mas que seria praticamente impossível definir o termo “general
infrastructure” em abstrato.
Para. 7.1035. “The meaning of the term “general infrastructure” has not been considered in any detail
in any WTO dispute. In US – Softwood Lumber IV, the Appellate Body emphasized that it is not the
provision of “infrastructure” per se that is carved out of the scope of a financial contribution under
Article 1(a)(1)(iii), but the provision of “general infrastructure” - that is, infrastructure of a “general”
nature”:
In Article 1.1(a)(1)(iii), the only explicit exception to the general principle
that the provision of “goods” by a government will result in a financial
contribution is when those goods are provided in the form of “general
infrastructure”. In the context of Article 1.1(a)(1)(iii), all goods that might be
used by an enterprise to its benefit — including even goods that might be
considered infrastructure — are to be considered “goods” within the meaning
of the provision, unless they are infrastructure of a general nature. (26)
(emphasis original)

However, this statement does not directly address the central question at issue here, which is how to
determine whether the particular provisions of infrastructure by governments in this case are the
provision of infrastructure that is “other than general infrastructure”, and thus whether there has been a
financial contribution by a government.”
Para. 7.1036. “Dictionaries define the term “infrastructure” as, inter alia, “installations and services
(power stations, sewers, roads, housing, etc.) regarded as the economic foundation of a country,” (27)
the “underlying foundation or basic framework (as of a system or organization),” (28) and the “system
of public works of a country, state, or region.” (29) The term “general” is defined as “including,
involving, or affecting all or nearly all the parts of a (specified or implied) whole as a territory,
community, organization, etc.; completely or nearly universal; not partial, particular, local, or
sectional” (30), and “involving, applicable to, or affecting the whole; involving, relating to, or
applicable to every member of a class, kind, or group”. (31) We consider that the term “general
infrastructure”, taken in its ordinary and natural meaning, refers to infrastructure that is not provided
to or for the advantage of only a single entity or limited group of entities, but rather is available to all
or nearly all entities. In our view, this interpretation is consistent with the ordinary meaning of the
term “general” when used to modify the word “infrastructure.” However, we consider that it is
difficult if not impossible to define the concept of “general infrastructure” in the abstract.” (32)
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6.

Artigo 1.1(a)(1)(i) - Condições para a determinação da existência de “transferência
direta de fundos”

Relatório do Painel no caso Japan - Countervailing Duties on Dynamic Random Access Memories
from Korea (Japan - DRAMS), Demandante: República da Coréia, WT/DS336/R, para. 7.62-7.63
O Painel retomou e analisou o conceito de “entrustment or direction” definido pelo Órgão de Apelação
no caso US - Countervailing Duty Investigation on DRAMS, afirmando ser este um bom guia para a
interpretação e aplicação do Artigo 1.1(a)(1) (iv).
Para. 7.62. “The concept of “entrustment or direction” is not defined in the SCM Agreement.
However, its meaning has gradually been distilled through four WTO cases: US – Export Restraints;
Korea – Commercial Vessels; US – Countervailing Duty Investigation on DRAMS; and EC –
Countervailing Measures on DRAM Chips. Only one of these cases was appealed to the Appellate
Body. In reviewing the interpretation applied by the panel in US – Countervailing Duty Investigation
on DRAMS, the Appellate Body found that “[a] finding of entrustment or direction ... requires that the
government give responsibility to a private body – or exercise its authority over a private body – in
order to effectuate a financial contribution”. (33) In particular, the Appellate Body found:
110. The term “entrusts” connotes the action of giving responsibility to someone for a task or an
object. In the context of paragraph (iv) of Article 1.1(a)(1), the government gives responsibility to
a private body “to carry out” one of the types of functions listed in paragraphs (i) through (iii) of
Article 1.1(a)(1). As the United States acknowledges, “delegation” (the word used by the Panel)
may be a means by which a government gives responsibility to a private body to carry out one of
the functions listed in paragraphs (i) through (iii). Delegation is usually achieved by formal means,
but delegation also could be informal. Moreover, there may be other means, be they formal or
informal, that governments could employ for the same purpose. Therefore, an interpretation of the
term “entrusts” that is limited to acts of “delegation” is too narrow.
111. “As for the term “directs”, we note that some of the definitions — such as “give
authoritative instructions to” and “order (a person) to do” — suggest that the person or entity that
“directs” has authority over the person or entity that is directed. In contrast, some of the other
definitions — such as “inform or guide” — do not necessarily convey this sense of authority. In
our view, that the private body under paragraph (iv) is directed “to carry out” a function
underscores the notion of authority that is included in some of the definitions of the term “direct”.
This understanding of the term “directs” is reinforced by the Spanish and French versions of the
SCM Agreement, which use the verbs “ordenar” and “ordonner”, respectively. Both of these verbs
unambiguously convey a sense of authority exercised over someone. In the context of
paragraph (iv), this authority is exercised by a government over a private body. A “command” (the
word used by the Panel) is certainly one way in which a government can exercise authority over a
private body in the sense foreseen by Article 1.1(a)(1)(iv), but governments are likely to have
other means at their disposal to exercise authority over a private body. Some of these means may
be more subtle than a “command” or may not involve the same degree of compulsion. Thus, an
interpretation of the term “directs” that is limited to acts of “command” is also too narrow.”
113. “We recall, moreover, that Article 1.1(a)(1) of the SCM Agreement is concerned with the
existence of a financial contribution. Paragraph (iv), in particular, is intended to ensure that
governments do not evade their obligations under the SCM Agreement by using private bodies to
take actions that would otherwise fall within Article 1.1(a)(1), were they to be taken by the
government itself. In other words, Article 1.1(a)(1)(iv) is, in essence, an anti-circumvention
provision. A finding of entrustment or direction, therefore, requires that the government give
responsibility to a private body — or exercise its authority over a private body — in order to
effectuate a financial contribution.”
114. “It follows, therefore, that not all government acts necessarily amount to entrustment or
direction. We note that both the United States and Korea agree that “mere policy pronouncements”
by a government would not, by themselves, constitute entrustment or direction for purposes of
Article 1.1(a)(1)(iv). Furthermore, entrustment and direction — through the giving of
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responsibility to or exercise of authority over a private body — imply a more active role than mere
acts of encouragement. Additionally, we agree with the panel in US – Export Restraints that
entrustment and direction do not cover “the situation in which the government intervenes in the
market in some way, which may or may not have a particular result simply based on the given
factual circumstances and the exercise of free choice by the actors in that market”. Thus,
government “entrustment” or “direction” cannot be inadvertent or a mere by-product of
governmental regulation. This is consistent with the Appellate Body's statement in US – Softwood
Lumber IV that “not all government measures capable of conferring benefits would necessarily fall
within Article 1.1(a)”; otherwise paragraphs (i) through (iv) of Article 1.1(a) would not be
necessary “because all government measures conferring benefits, per se, would be subsidies.”
115. “Furthermore, such an interpretation is consistent with the object and purpose of the
SCM Agreement, which reflects a delicate balance between the Members that sought to impose
more disciplines on the use of subsidies and those that sought to impose more disciplines on the
application of countervailing measures. Indeed, the Appellate Body has said that the object and
purpose of the SCM Agreement is “to strengthen and improve GATT disciplines relating to the use
of both subsidies and countervailing measures, while, recognizing at the same time, the right of
Members to impose such measures under certain conditions”. This balance must be borne in mind
in interpreting paragraph (iv), which allows Members to apply countervailing measures to products
in situations where a government uses a private body as a proxy to provide a financial contribution
(provided, of course, that the other requirements of a countervailable subsidy are proved as well).
At the same time, the interpretation of paragraph (iv) cannot be so broad so as to allow Members
to apply countervailing measures to products whenever a government is merely exercising its
general regulatory powers.”
116. “In sum, we are of the view that, pursuant to paragraph (iv), “entrustment” occurs where a
government gives responsibility to a private body, and “direction” refers to situations where the
government exercises its authority over a private body. In both instances, the government uses a
private body as proxy to effectuate one of the types of financial contributions listed in paragraphs
(i) through (iii). It may be difficult to identify precisely, in the abstract, the types of government
actions that constitute entrustment or direction and those that do not. The particular label used to
describe the governmental action is not necessarily dispositive. Indeed, as Korea acknowledges, in
some circumstances, “guidance” by a government can constitute direction. In most cases, one
would expect entrustment or direction of a private body to involve some form of threat or
inducement, which could, in turn, serve as evidence of entrustment or direction. The determination
of entrustment or direction will hinge on the particular facts of the case.” (footnotes omitted)

Para. 7.63. “We consider that the above findings of the Appellate Body provide important guidance
for interpreting and applying Article 1.1(a)(1)(iv) in the present case.”
7.

Public body

Relatório do Órgão de Apelação no caso United States - Definitive Anti-Dumping and
Countervailing Duties on Certain Products from China (US - Anti-Dumping and Countraveling
Duties), Demandante: China, WT/DS379/AB/R, paras. 284–322
O Órgão de Apelação analisou sistematicamente o Artigo 1.1. Em seguida, analisou o termo “public
body”, buscando as definições individuais de “public” e “body”. A conclusão a que chegou é de que o
termo composto “public body” pode referir-se a diversos conceitos, a depender da combinação das
definições individuais.
Para. 284. “With respect to the architecture of Article 1.1 of the SCM Agreement, we note that the
provision sets out two main elements of a subsidy, namely, a financial contribution and a benefit.
Regarding the first element, Article 1.1(a)(1) defines and identifies the governmental conduct that
constitutes a financial contribution. It does so both by listing the relevant conduct, and by identifying
certain entities and the circumstances in which the conduct of those entities will be considered to be
conduct of, and therefore be attributed to, the relevant WTO Member. Two principal categories of
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entities are distinguished, those that are “governmental” in the sense of Article 1.1(a)(1): “a
government or any public body ... (referred to in this Agreement as 'government')”; and those in the
second clause of subparagraph (iv): “private body”. If the entity is governmental (in the sense referred
to in Article 1.1(a)(1)), and its conduct falls within the scope of subparagraphs (i)-(iii) or the first
clause of subparagraph (iv), there is a financial contribution. When, however, the entity is a private
body, and its conduct falls within the scope of subparagraphs (i)-(iii), then there is only a financial
contribution if, in addition, the requisite link between the government and that conduct is established
by a showing of entrustment or direction. Thus, the second clause of subparagraph (iv) requires an
affirmative demonstration of the link between the government and the specific conduct, whereas all
conduct of a governmental entity constitutes a financial contribution to the extent that it falls within
subparagraphs (i)-(iii) and the first clause of subparagraph (iv).” (34)
Para. 285. “This appeal raises the question of the correct interpretation of the term “public body”. In
keeping with the customary rules of interpretation of public international law, we consider the
ordinary meaning of the term “public body” in Article 1.1(a)(1) of the SCM Agreement. We note that,
while it is not defined as a composite term, the individual words are defined in the dictionary. The
word “public” is defined, inter alia, as “of or pertaining to the people as a whole; belonging to,
affecting or concerning the community or nation”, as “carried out or made by or on behalf of the
community as a whole”, or as “authorized by or representing the community”. (35) The word “body”
in the sense of an aggregate of individuals is defined as “an artificial person created by legal authority;
a corporation; an officially constituted organization, an assembly, an institution, a society.” (36) The
composite term “public body” could thus refer to a number of different concepts, depending on the
combination of the different definitional elements. As such, dictionary definitions suggest a rather
broad range of potential meanings of the term “public body”, which encompasses a variety of entities,
including both entities that are vested with or exercise governmental authority and entities belonging
to the community or nation. (37) We note that dictionary definitions of these words in Spanish and
French would accommodate a similarly broad range of potential meanings of the term “public body”.”
(38)
Para. 286. “The term “government” is used twice in Article 1.1(a)(1). It appears, first, within the
phrase “a government or any public body”. Second, “government” appears within a parenthetical
phrase specifying that, for purposes of the SCM Agreement, this word refers collectively to “a
government or any public body”. Where it is necessary to distinguish between these two uses of the
term “government” for purposes of our analysis, we refer to the first use of the word as “government”
in the narrow sense, and to the second use of the word as “government” in the collective sense, or the
collective term “government”.”
Para. 287. “We recall that the Panel regarded the collective term “government” as “merely a device to
simplify the drafting”. (39) China disagrees with the Panel's reasoning. China refers to the Appellate
Body Report in Canada – Dairy in support of its view that a public body is functionally equivalent to
a government in the narrow sense. (40) The United States agrees with the Panel's reasoning that the
collective term “government” is merely a drafting device. The United States further contends that,
because China's interpretation of the term “public body” differs in no significant way from the word
“government” in the narrow sense ― which includes government agencies ― accepting such an
interpretation would reduce the term “public body” to redundancy.”
Para. 288. “We note that Article 1.1(a)(1) of the SCM Agreement joins “government” in the narrow
sense and “public body” under the collective term “government”. In contrast, Article 1 clearly
juxtaposes the concepts of “government” (including “public body”) and “private body”. As we see it,
the juxtaposition of the collective term “government” on the one side and “private body” on the other
side, as well as the joining under the collective term “government” of both a “government” in the
narrow sense and “any public body” in Article 1.1(a)(1) of the SCM Agreement, suggests certain
commonalities in the meaning of the term “government” in the narrow sense and the term “public
body” and a nexus between these two concepts. When Article 1.1(a)(1) stipulates that “a government”
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and “any public body” are referred to in the SCM Agreement as “government”, the collective term
“government” is used as a super ordinate, including, inter alia, “any public body” as one hyponym.
Joining together the two terms under the collective term “government” thus implies a sufficient degree
of commonality or overlap in their essential characteristics that the entity in question is properly
understood as one that is governmental in nature and whose conduct will, when it falls within the
categories listed in subparagraphs (i)-(iii) and the first clause of subparagraph (iv), constitute a
“financial contribution” for purposes of the SCM Agreement.”
Para. 289. “We therefore disagree with the Panel's reasoning that the use of the collective term
“government” has no meaning besides facilitating the drafting of the Agreement. We also disagree
with the Panel's view that the words “a”, “or”, and “any” within the phrase “a government or any
public body” indicate that “government” and “public body” are separate concepts with distinct
meanings. (41) The term “government” as a shorthand for “a government or any public body” may
well have been employed as a drafting device. However, speculation that the use of the collective
expression was “merely a device to simplify the drafting” and that, therefore, the collective expression
has no interpretative significance, is not consonant with the principle of effective treaty interpretation.
It ignores that the structure and the wording of the treaty is significant in determining the common
intention of the parties.”
Para. 290. “Turning then to the question of what essential characteristics an entity must share with
government in the narrow sense in order to be a public body and, thus, part of government in the
collective sense, we note, that the term “government” is defined as the “continuous exercise of
authority over subjects; authoritative direction or regulation and control”. (42) In this vein, the
Appellate Body found, in Canada – Dairy, that the essence of government is that it enjoys the
effective power to regulate, control, or supervise individuals, or otherwise restrain their conduct,
through the exercise of lawful authority. The Appellate Body further found that this meaning is
derived, in part, from the functions performed by a government and, in part, from the government
having the powers and authority to perform those functions. (43) As we see it, these defining elements
of the word “government” inform the meaning of the term “public body”. This suggests that the
performance of governmental functions, or the fact of being vested with, and exercising, the authority
to perform such functions are core commonalities between government and public body.”
Para. 291. “In seeking to refine our understanding of the concept of “public body” in Article 1.1(a)(1)
of the SCM Agreement, and, in particular, of the core characteristics that such an entity must share
with government in the narrow sense, we consider next the context provided by Article 1.1(a)(1)(iv).
As noted above, this provision introduces the concept of “private body”. The meaning of the term
“private body” may be helpful in illuminating the essential characteristics of public bodies, because
the term “private body” describes something that is not “a government or any public body”. The panel
in US – Export Restraints made a similar point when it observed that the term “private body” is used
in Article 1.1(a)(1)(iv) as a counterpoint to government or any public body, that is, any entity that is
neither a government in the narrow sense nor a public body would be a private body.” (44)
Para. 292. “The definition of the word “private” includes “of a service, business, etc: provided or
owned by an individual rather than the state or a public body” and “of a person: not holding public
office or an official position”. (45) We note that both the definition of “public” and of “private”
encompass notions of authority as well as of control. The definitions differ, most notably, with regard
to the subject exercising authority or control.”
Para. 293. “We also consider that, because the word “government” in Article 1.1(a)(1)(iv) is used in
the sense of the collective term “government”, that provision covers financial contributions provided
by a government or any public body where “a government or any public body” entrusts or directs a
private body to carry out one or more of the type of functions or conduct illustrated in
subparagraphs (i)-(iii). Accordingly, subparagraph (iv) envisages that a public body may “entrust” or
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“direct” a private body to carry out the type of functions or conduct illustrated in subparagraphs (i)(iii).”
Para. 294. “The verb “direct” is defined as to give authoritative instructions to, to order the
performance of something, to command, to control, or to govern an action. (46) The verb “entrust”
means giving a person responsibility for a task. (47) The Appellate Body has interpreted “direction” as
referring to situations where a government exercises its authority, including some degree of
compulsion, over a private body, and “entrustment” as referring to situations in which a government
gives responsibility to a private body. (48) Thus, pursuant to subparagraph (iv), a public body may
exercise its authority in order to compel or command a private body, or govern a private body's actions
(direction), and may give responsibility for certain tasks to a private body (entrustment). As we see it,
for a public body to be able to exercise its authority over a private body (direction), a public body must
itself possess such authority, or ability to compel or command. Similarly, in order to be able to give
responsibility to a private body (entrustment), it must itself be vested with such responsibility. If a
public body did not itself dispose of the relevant authority or responsibility, it could not effectively
control or govern the actions of a private body or delegate such responsibility to a private body. This,
in turn, suggests that the requisite attributes to be able to entrust or direct a private body, namely,
authority in the case of direction and responsibility in the case of entrustment, are common
characteristics of both government in the narrow sense and a public body.”
Para. 295. “This raises the question as to what kind of authority or responsibility an entity must
exercise or be vested with to constitute a public body in the sense of the SCM Agreement. We note that
subparagraph (iv) refers to entrustment or direction to carry out the type of functions illustrated in
subparagraphs (i)-(iii) “which would normally be vested in the government”. We recall the Panel's
statement that the provision of loans and loan guarantees referred to in subparagraph (i), and the
provision of goods and services referred to in subparagraph (iii), are “functions that are typically
carried out by, indeed in the first instance are the core business of, firms or corporations rather than
governments.” (49) China disagrees with this statement and contends that the provision of loans and
goods or services is not inherently governmental or inherently non-governmental. The United States
maintains that the provision of loans and loan guarantees, and the provision of goods and services, are
not inherently the functions of governments or entities vested with authority to perform governmental
functions, but rather of firms or businesses, including sometimes those owned or controlled by the
government.”
Para. 296. “We observe that the Panel identifies no basis for its statement that certain acts listed in
subparagraphs (i) and (iii) are “in the first instance [ ] the core business of [ ] firms or corporations
rather than governments”. (50) In any event, we consider that whether a particular means of making a
financial contribution is more commonly used by public or private entities has no direct bearing on,
nor allows any inference regarding, the constituent elements of a public body in the context of
Article 1.1(a)(1) of the SCM Agreement. On the contrary, we consider relevant that, while the types of
conduct listed in Article 1.1(a)(1)(i) and (iii) can be carried out by a government as well as by private
bodies, a decision to forego or not collect government revenue that is otherwise due, which is set out
in subparagraph (ii), appears to constitute conduct inherently involving the exercise of governmental
authority. Taxation, for instance, is an integral part of the sovereign function. Thus, if anything, the
context of Article 1.1(a)(1)(i)-(iii) and in particular subparagraph (ii) lends support to the proposition
that a “public body” in the sense of Article 1.1(a)(1) connotes an entity vested with certain
governmental responsibilities, or exercising certain governmental authority.”
Para. 297. “This brings us to the next contextual element, namely, the phrase “which would normally
be vested in the government” in subparagraph (iv). As we see it, the reference to “normally” in this
phrase incorporates the notion of what would ordinarily be considered part of governmental practice in
the legal order of the relevant Member. This suggests that whether the functions or conduct are of a
kind that are ordinarily classified as governmental in the legal order of the relevant Member may be a
relevant consideration for determining whether or not a specific entity is a public body. The next part
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of that provision, which refers to a practice that, “in no real sense, differs from practices normally
followed by governments”, further suggests that the classification and functions of entities within
WTO Members generally may also bear on the question of what features are normally exhibited by
public bodies.”
Para. 298. “We next consider the term “public body” in the light of the object and purpose of the
SCM Agreement. The Panel was of the view that:
[t]o read “any public body” in Article 1.1(a)(1) as excusing from a Member
government's direct responsibility a wide swathe of government-controlled
entities engaging in exactly the sorts of transactions listed in Article
1.1(a)(1)(i)-(iii) of the SCM Agreement would fundamentally undermine the
Agreement's logic, coherence and effectiveness, and thus would be at odds
with its object and purpose.” (51)

Para. 299. “Furthermore, the Panel considered that its reading of the term “public body”:
[E]nsures that whatever form a public entity takes (whether agency, Ministry,
board, corporation, etc.) the government that controls it is directly responsible
for those of its actions that are relevant under the Agreement.” (52)

Para. 300. “China takes issue with this reasoning and contends, first, that the Panel wrongly believed
that China's definition of “public body” was limited to formal arms or organs of government and could
not encompass government-owned or - controlled entities. Second, even if a government-owned or controlled corporation were not regarded as a public body, its conduct could still be captured by the
SCM Agreement under Article 1.1(a)(1)(iv). The United States submits that interpreting the term
“public body” as referring to entities controlled by the government preserves the strength and
effectiveness of the SCM Agreement's subsidy disciplines. For the United States, such an interpretation
also inhibits circumvention, by ensuring that governments cannot escape those disciplines by using
entities under their control to accomplish tasks that would potentially be subject to those disciplines
were the governments themselves to undertake them.”
Para. 301. “We note, first, that the SCM Agreement does not contain a preamble or an explicit
indication of its object and purpose. However, the Appellate Body has stated that the object and
purpose of the SCM Agreement is “to increase and improve GATT disciplines relating to the use of both
subsidies and countervailing measures”. (53) Furthermore, in US – Softwood Lumber IV, the Appellate
Body noted that the object and purpose of the SCM Agreement is to “strengthen and improve GATT
disciplines relating to the use of both subsidies and countervailing measures, while, recognizing at the
same time, the right of Members to impose such measures under certain conditions”. (54) Finally, we
note that, with respect to the object and purpose of the SCM Agreement, the Appellate Body stated in
US – Countervailing Duty Investigation on DRAMS that the SCM Agreement “reflects a delicate
balance between the Members that sought to impose more disciplines on the use of subsidies and those
that sought to impose more disciplines on the application of countervailing measures”.” (55)
Para. 302. “As we see it, considerations of object and purpose are of limited use in delimiting the
scope of the term “public body” in Article 1.1(a)(1). This is so because the question of whether an
entity constitutes a public body is not tantamount to the question of whether measures taken by that
entity fall within the ambit of the SCM Agreement. A finding that a particular entity does not constitute
a public body does not, without more, exclude that entity's conduct from the scope of the
SCM Agreement. Such measures may still be attributed to a government and thus fall within the ambit of
the SCM Agreement pursuant to Article 1.1(a)(1)(iv) if the entity is a private entity entrusted or directed by a
government or by a public body.” (56)

Para 303. “We consider that the Panel's object and purpose analysis did not take full account of the
SCM Agreement's disciplines. It is important to keep in mind that entities that are considered not to be
public bodies are not, thereby, immediately excluded from the SCM Agreement's disciplines or from
the reach of investigating authorities in a countervailing duty investigation. The Panel was concerned
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with what it saw as the implications of too narrow an interpretation. As we see it, however, too broad
an interpretation of the term “public body” could equally risk upsetting the delicate balance embodied
in the SCM Agreement because it could serve as a license for investigating authorities to dispense with
an analysis of entrustment and direction and instead find entities with any connection to government to
be public bodies. Thus, in our view, considerations of the object and purpose of the SCM Agreement
do not favour either a broad or a narrow interpretation of the term “public body”. We therefore
disagree with the Panel's finding that interpreting “any public body” to mean any entity that is
controlled by the government best serves the object and purpose of the SCM Agreement. In
interpreting the term “public body”, we next turn to consider — in accordance with Article 31(3)(c) of
the Vienna Convention — any relevant rules of international law applicable in the relations between
the parties. Article 31(3)(c) provides:
3. There shall be taken into account, together with the context:
(...)
(d) any relevant rules of international law applicable in the relations between
the parties.”

Para. 304. “China submits that the rules of attribution reflected in the International Law Commission's
(the “ILC”) Articles on Responsibility of States for Internationally Wrongful Acts (57) (the “ILC
Articles”), in particular, Articles 4 (58), 5 (59), and 8 (60), reflect customary rules of international law
or general principles of law. As such, they are “rules of international law applicable in the relations
between the parties” in the sense of Article 31(3)(c) of the Vienna Convention and relevant to the
interpretation of Article 1.1(a)(1) of the SCM Agreement. China contends that the three categories of
attribution set forth in Articles 4, 5, and 8, respectively, of the ILC Articles closely parallel the
attribution of financial contributions to WTO Members under the SCM Agreement when they are
provided by: (i) a government; (ii) a public body; or (iii) a private body entrusted or directed by a
government or a public body. According to China, Article 5 of the ILC Articles encompasses the type
of entity characterized as a “public body” in Article 1.1(a)(1) of the SCM Agreement. Further, because
Article 5 stipulates that conduct of non-State organs may be attributable to the State only where such
organs exercise elements of governmental authority, the term “public body” in Article 1.1(a)(1) must,
according to China, be interpreted to mean an entity that exercises authority vested in it by a
government for the purpose of performing functions of a governmental character.”
Para. 305. “The United States contends that the Panel properly asked whether the ILC Articles
“would override [its] analysis and conclusions based on the text of the SCM Agreement itself”, and
correctly answered this question in the negative. (61) The United States asserts that the ILC Articles
are not a subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions because they make no reference to the SCM Agreement, and also because
they are in any event not an “agreement”, as the United Nations General Assembly has merely “taken
note of” them. That some parts of the ILC Articles might reflect customary international law does not
mean that all of the details of the ILC Articles, including the ILC Commentaries, have attained this
status. The United States contends that, given the level of detail and fine-line distinctions constructed
in Articles 5 to 8 of the ILC Articles, it remains an open, and contested, question whether all of these
details and distinctions have risen to the status of customary international law.”
Para. 306. “We note that Article 31(3)(c) of the Vienna Convention, quoted above, contains three
elements. First, it refers to “rules of international law”; second, the rules must be “relevant”; and third,
such rules must be “applicable in the relations between the parties”. We will address these three
elements in turn.”
Para. 307. “First, the reference to “rules of international law” corresponds to the sources of
international law in Article 38 (1) of the Statute of the International Court of Justice and thus includes
customary rules of international law as well as general principles of law. (62) Second, in order to be
relevant, such rules must concern the same subject matter as the treaty terms being interpreted. To the
extent that Articles 4, 5, and 8 of the ILC Articles concern the same subject matter as Article 1.1(a)(1)
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of the SCM Agreement, they would be “relevant” in the sense of Article 31(3)(c) of the Vienna
Convention. With respect to the third requirement, the question is whether the ILC Articles are
“applicable in the relations between the parties”. We observe that Articles 4, 5, and 8 of the ILC
Articles are not binding by virtue of being part of an international treaty. However, insofar as they
reflect customary international law or general principles of law, these Articles are applicable in the
relations between the parties.” (63)
Para. 308. “Before addressing whether the attribution rules reflected in the ILC Articles, in particular
Article 5, constitute customary international law or general principles of law, we consider to what
extent these rules provide guidance for the interpretation of the term “public body” in Article 1.1(a)(1)
of the SCM Agreement. Both Article 1.1(a)(1), on the one hand, and Articles 4, 5, and 8 of the ILC
Articles, on the other hand, set out rules relating to the question of attribution of conduct to a State. At
the same time, we note certain differences in the approach reflected in these two sets of rules. The
connecting factor for attribution pursuant to the ILC Articles is the particular conduct, whereas, the
connecting factors in Article 1.1(a)(1) of the SCM Agreement are both the particular conduct and the
type of entity. Under the SCM Agreement, if an entity is a public body, then its conduct is attributed
directly to the State, provided that such conduct falls within the scope of subparagraphs (i)-(iii), or the
first clause of subparagraph (iv). Conversely, if an entity is a private body in the sense of
Article 1.1(a)(1)(iv), its conduct can be attributed to the State only indirectly through a demonstration
of entrustment or direction of that body by the government or a public body. By contrast, the sole basis
for attribution pursuant to the ILC Articles is the particular conduct at issue. Articles 4, 5, and 8 each
stipulates the conditions in which conduct shall be attributed to a State.”
Para. 309. “More specifically, however, with regard to Article 5 of the ILC Articles, we note that
despite certain differences between the attribution rules of the ILC Articles and those of the
SCM Agreement, our above interpretation of the term “public body” coincides with the essence of
Article 5. We have indicated that being vested with, and exercising, authority to perform governmental
functions is a core feature of a “public body” in the sense of Article 1.1(a)(1). Here, we note that the
commentary on Article 5 explains that Article 5 refers to the true common feature of the entities
covered by that provision, namely that they are empowered, if only to a limited extent or in a specific
context, to exercise specified elements of governmental authority. The commentary also states that the
existence of a greater or lesser State participation in its capital, or ownership of its assets are not
decisive criteria for the purpose of attribution of the entity's conduct to the State. (64) This
corresponds to our above interpretation of the term “public body” in Article 1.1(a)(1). As we have said
above, being vested with governmental authority is the key feature of a public body. State ownership,
while not being a decisive criterion, may serve as evidence indicating, in conjunction with other
elements, the delegation of governmental authority.”
Para. 310. “In this context, we observe that the United States acknowledges that the ILC Articles
might reflect customary international law to some extent. Yet, the United States contends that given
the “fine line distinctions” (65) constructed in Articles 5 to 8 of the ILC Articles, it remains an open
and contested question whether all of these details and distinctions have risen to the status of
customary international law. Our analysis, however, does not draw on any details or “fine line
distinctions” that might exist under Article 5 of the ILC Articles. Rather, we see similarities in the core
principles and functions of the respective provisions. Our consideration of Article 5 of the ILC
Articles does not contradict our analysis of Article 1.1(a)(1) above. Rather, it lends further support to
that analysis. Yet, because the outcome of our analysis does not turn on Article 5, it is not necessary
for us to resolve definitively the question of to what extent Article 5 of the ILC Articles reflects
customary international law.” (66)
Para. 311. “China takes issue with the Panel's finding that the ILC Articles need not be taken into
account because, inter alia, they are not “relevant” to the interpretation of Article 1.1 of the
SCM Agreement. (67) In our view, the Panel misconstrued the role of the ILC Articles when it set out
to analyze “whether [the ILC Articles] would override [the Panel's] analysis and conclusions based on
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the text of the SCM Agreement itself”. (68) The question is not whether intermediate results of one
element of the interpretative exercise “override” the results of another. Rules of international law
within the meaning of Article 31(3)(c) are one of several means to ascertain the common intention of
the parties to a particular agreement reflected in Article 31 of the Vienna Convention.”
Para. 312. “We are puzzled by the Panel's statement that the ILC Articles have been cited by panels
and the Appellate Body “as conceptual guidance only to supplement or confirm, but not to replace, the
analyses based on the ordinary meaning, context and object and purpose of the relevant covered
Agreements”. (69) The Panel elaborated that, while in some WTO disputes the ILC Articles “have
been cited as containing similar provisions to those in certain areas of the WTO Agreement, in others
they have been cited by way of contrast with the provisions of the WTO Agreement, as a way to better
understand the possible meaning of the provisions of the WTO Agreement”. (70) The Panel
considered this to indicate that panels and the Appellate Body have not considered the ILC Articles to
constitute rules of international law in the sense of Article 31(3)(c).” (71)
Para. 313. “To us, this demonstrates the opposite. If, as the Panel states, certain ILC Articles have
been “cited as containing similar provisions to those in certain areas of the WTO Agreement” or “cited
by way of contrast with the provisions of the WTO Agreement”, this evinces that these ILC Articles
have been “taken into account” in the sense of Article 31(3)(c) by panels and the Appellate Body in
these cases.”
Para. 314. “We briefly address the participants' arguments relating to the Panel's statement that
Articles 4, 5, and 8 of the ILC Articles would, in any event, be superseded by Article 1.1(a)(1) of the
SCM Agreement as lex specialis regarding attribution pursuant to Article 55 of the ILC Articles.
Article 55 provides:
Lex specialis
These articles do not apply where and to the extent that the conditions for the existence of an
internationally wrongful act or the content or implementation of the international responsibility of a State
are governed by special rules of international law.”

Para. 316. “China submits that for the lex specialis principle to apply it is not enough that the same
subject matter is dealt with by two provisions; there must be some actual inconsistency between them,
or else a discernible intention that one provision is to exclude the other. (72) The United States
responds that there is “plainly” an inconsistency between China's interpretation of the ILC Articles and
the interpretation of the term “public body” in Article 1.1(a)(1) of the SCM Agreement, and that the
Panel so found.” (73)
Para 317. “As we see it, Article 55 of the ILC Articles does not speak to the question of whether, for
the purpose of interpreting Article 1.1(a)(1) of the SCM Agreement, a panel or the Appellate Body can
take into account provisions of the ILC Articles. Article 55 stipulates that “[t]hese articles do not apply
where ...”. Article 55 addresses the question of which rule to apply where there are multiple rules
addressing the same subject matter. The question in the present case, however, is not whether certain
of the ILC Articles are to be applied, that is, whether attribution of conduct of the SOEs and SOCBs at
issue to the Government of China is to be assessed pursuant to the ILC Articles instead of Article
1.1(a)(1) of the SCM Agreement. There is no doubt that the provision being applied in the present case
is Article 1.1(a)(1). Rather, the question is, whether, when interpreting the terms of Article 1.1(a)(1),
the relevant provisions of the ILC Articles may be taken into account as one among several
interpretative elements. Thus, the treaty being applied is the SCM Agreement, and the attribution rules
of the ILC Articles are to be taken into account in interpreting the meaning of the terms of that treaty.
Article 55 of the ILC Articles does not speak to the issue of how the latter should be done.”
Para 318. “Having completed our analysis of the interpretative elements prescribed by Article 31 of
the Vienna Convention, we reach the following conclusions. We see the concept of public body “as
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sharing certain attributes with the concept of “government”. A public body within the meaning of
Article 1.1.(a)(1) of the SCM Agreement must be an entity that possesses, exercises or is vested with
governmental authority. Yet, just as no two governments are exactly alike, the precise contours and
characteristics of a public body are bound to differ from entity to entity, State to State, and case to
case. Panels or investigating authorities confronted with the question of whether conduct falling within
the scope of Article 1.1.(a)(1) is that of a public body will be in a position to answer that question only
by conducting a proper evaluation of the core features of the entity concerned, and its relationship with
government in the narrow sense.”
Para. 319. “In some cases, such as when a statute or other legal instrument expressly vests authority
in the entity concerned, determining that such entity is a public body may be a straightforward
exercise. In others, the picture may be more mixed, and the challenge more complex. The same entity
may possess certain features suggesting it is a public body, and others that suggest that it is a private
body. (74) We do not, for example, consider that the absence of an express statutory delegation of
authority necessarily precludes a determination that a particular entity is a public body. What matters
is whether an entity is vested with authority to exercise governmental functions, rather than how that is
achieved. There are many different ways in which government in the narrow sense could provide
entities with authority. Accordingly, different types of evidence may be relevant to showing that such
authority has been bestowed on a particular entity. Evidence that an entity is, in fact, exercising
governmental functions may serve as evidence that it possesses or has been vested with governmental
authority, particularly where such evidence points to a sustained and systematic practice. It follows, in
our view, that evidence that a government exercises meaningful control over an entity and its conduct
may serve, in certain circumstances, as evidence that the relevant entity possesses governmental
authority and exercises such authority in the performance of governmental functions. We stress,
however, that, apart from an express delegation of authority in a legal instrument, the existence of
mere formal links between an entity and government in the narrow sense is unlikely to suffice to
establish the necessary possession of governmental authority. Thus, for example, the mere fact that a
government is the majority shareholder of an entity does not demonstrate that the government
exercises meaningful control over the conduct of that entity, much less that the government has
bestowed it with governmental authority. In some instances, however, where the evidence shows that
the formal indicia of government control are manifold, and there is also evidence that such control has
been exercised in a meaningful way, then such evidence may permit an inference that the entity
concerned is exercising governmental authority.”
Para. 320. “In all instances, panels and investigating authorities are called upon to engage in a careful
evaluation of the entity in question and to identify its common features and relationship with
government in the narrow sense, having regard, in particular, to whether the entity exercises authority
on behalf of government. An investigating authority must, in making its determination, evaluate and
give due consideration to all relevant characteristics of the entity and, in reaching its ultimate
determination as to how that entity should be characterized, avoid focusing exclusively or unduly on
any single characteristic without affording due consideration to others that may be relevant.” (75)
Para. 321. “We recall that the Panel interpreted the term “public body” in Article 1.1(a)(1) of the
SCM Agreement to mean “any entity controlled by a government”. (76) We note that the Panel did not
further clarify its notion of control, although it considered government ownership to be “highly
relevant (indeed potentially dispositive)”. (77) In that context, the Panel relied on the “everyday
financial concept of a 'controlling interest' in a company”. (78) The above analysis, however, indicates
that control of an entity by a government, in itself, is not sufficient to establish that an entity is a public
body. We, therefore, disagree with the Panel's interpretation.”
Para. 322. “The Panel may have been led to its interpretation as a consequence of the particular
approach to the interpretative exercise it undertook. To us, it appears that, at each step of the
interpretative exercise, the Panel tested the interpretation advocated by China, which it characterized
as that “any public body” is limited to government agencies or other entities vested with and
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exercising governmental authority. At each step, the Panel rejected China's proposition. At the end of
its interpretative exercise, having consistently rejected China's proposition, the Panel agreed with the
United States that the term public body “refers to entities owned or controlled by the government”.
(79) The Panel did not, however, consider whether any criteria other than those relied upon by the
parties could potentially be relevant to the enquiry, or whether any indicia other than State ownership
are relevant to government control. Nor did the Panel sufficiently analyze the interpretative elements
that served as the basis for its finding that State ownership or control is in itself sufficient to establish
that an entity constitutes a public body.”
Para. 323. “For all of the above reasons, we consider that the Panel's interpretation of “public body”
lacks a proper legal basis. We therefore reverse the Panel's finding, in paragraph 8.94 of the Panel
Report, that the term “public body” in Article 1.1(a)(1) of the SCM Agreement means “any entity
controlled by a government”.”
III.

Comentários

Todas as disputas que versam sobre o Acordo sobre Subsídios e Medidas Compensatórias (ASMC)
tratam, de alguma forma, da definição de “subsídio”. A condição para que próprio Acordo seja
aplicado a uma investigação para imposição de medidas compensatórias, ou à determinada disputa na
OMC, é que se esteja diante de um “subsídio”. Assim, o Painel e/ou o Órgão de Apelação devem
verificar se a medida em questão (measure at issue) é um subsídio ou não e, para isso, devem verificar
se estão presentes os elementos estabelecidos no Artigo 1.
Podemos ressaltar alguns aspectos importantes nos trechos de jurisprudência selecionados a respeito
do Artigo 1. Primeiro, há a observação de que se trata da primeira definição de “subsídio” no âmbito
internacional, pois não havia até então uma “international legal definition of subsidy”. Além disso,
esses trechos ajudam a compreender como a jurisprudência do DSB esclareceu ao longo do tempo
como devem ser interpretados os dois elementos centrais da definição de subsídio, contidos no Artigo
1: “contribuição financeira” do governo e “vantagem” (ou benefício) para o recipiente ou beneficiário
da contribuição financeira.
Neste processo interpretativo, foram sendo estabelecidos parâmetros e diretrizes pelos Painéis e pelo
Órgão de Apelação, que passam a ser invocados em casos futuros, consolidando uma visão do sistema
de solução de controvérsias de como os diversos sub-elementos do Artigo 1 (“public body”, “direct
transfer of funds”, “general infrastructure”, “entrusts or directs a private body” etc.) devem ser
interpretados. Estes parâmetros e diretrizes não estão contidos textualmente no Artigo 1, mas derivam
do significado ou alcance que se atribui às palavras, expressões ou frases, estas sim contidas
explicitamente no Artigo 1.
Um exemplo claro é a noção que se desenvolveu de que a “vantagem” referida no item 1.1(b) deve ser
verificada ou medida (i) em relação à situação em que o recipiente estaria na ausência da contribuição
financeira; e (ii) tendo como base de comparação o “mercado” (marketplace). Outra diretriz
estabelecida é a de que o foco, na verificação de se uma vantagem foi “conferida”, deve estar no
recipiente e não no custo da contribuição financeira para o governo.
Outro exemplo foi o estabelecimento das condições para se determinar se está presente uma
contribuição financeira outorgada por intermédio de um “órgão privado” (Artigo 1.1(a)(1)(iv)). Para
isso, os Painéis desenvolveram a noção de que entrustment existe quando há “delegação” e direction
está presente quando há um “comando” por parte do governo para um ente privado agir em seu nome
ou desempenhar funções que normalmente seriam governamentais. Já o Órgão de Apelação preferiu
adotar parâmetros mais genéricos, estabelecendo que entrustment está presente quando um governo
outorga responsabilidades a um ente privado e direction se refere a situações em que o governo
“exerce sua autoridade” em relação a um ente privado e que a determinação de se estão presentes
dependerá dos fatos específicos de cada caso.
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Um terceiro exemplo é a interpretação do que seja public body. Em disputa recente (US – Antidumping
and Countervailing Duties), o Órgão de Apelação reverteu o entendimento do Painel, que havia
considerado que órgão público é qualquer entidade controlada pelo governo. O Órgão de Apelação
considerou que controle não pode ser considerado um critério determinante, mas sim um entre outros.
Assim, considerou que se deve verificar em relação a cada órgão, no caso específico, se ele possui ou
exerce “autoridade governamental”, não sendo suficiente que ele seja controlado pelo governo.
Também se pode perceber nesses trechos a dinâmica existente entre o trabalho dos Painéis e do Órgão
de Apelação. Não raro, este altera decisões daqueles - ou os fundamentos jurídicos utilizados nas
decisões - e estabelece novos parâmetros para serem observados em futuros casos. No segundo e no
terceiro exemplos acima, isto pode ser verificado.
FOOTNOTES:
Footnote 2: Panel Report, US – Lead and Bismuth II, WT/DS138/R, at footnote 80.
Footnote 3: 77 Ibid., para. 7.70.
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in US – DRAMS, para. 116, the Appellate Body acknowledged the difficulty in formulating precise, abstract definition of
“entrusts or directs” in the context of Article 1.1(a)(1)(iv)(“It may be difficult to identify precisely, in the abstract, the types
of government actions that constitute entrustment or direction and those that do not. The particular label used to describe the
governmental action is not necessarily dispositive. Indeed, as Korea acknowledges, in some circumstances, “guidance” by a
government can constitute direction. In most cases, one would expect entrustment or direction of a private body to involve
some form of threat or inducement, which could, in turn, serve as evidence of entrustment or direction. The determination of
entrustment or direction will hinge on the particular facts of the case.” (emphasis added, footnote omitted) Appellate Body
Report, United States – Countervailing Duty Investigation on Dynamic Random Access Memory Semiconductors (DRAMS)
from Korea (“US – Countervailing Duty Investigation on DRAMS”), WT/DS296/AB/R, adopted 20 July 2005, DSR
2005:XVI, 8131.
Footnote 33: Appellate Body Report, US - Countervailing Duty Investigation on DRAMS, para. 113.
Footnote 34: See Appellate Body Report, US – Countervailing Duty Investigation on DRAMS, para. 112; and Panel Report,
US – Export Restraints, para. 8.53.
Footnote 35: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 2, p.
2394.
Footnote 36: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p. 261.
Footnote 37: We note a similar finding by the Panel at paragraph 8.59 of the Panel Report.
Footnote 38: We note that, in Spanish, the definition of “organismo” is “conjunto de oficinas, dependencias o empleos que
forman un cuerpo o institución” and “público” is defined as “se dice de la potestad, jurisdicción y autoridad para hacer algo,
como contrapuesto a privado”. (Diccionario de la Lengua Española, 22nd edn (Real Academia Española, 2001), pp. 1107
and 1259). In French, “organisme” is defined as “ensemble des services, des bureaux affectés à une tache” and “public” is
defined as “relatif aux collectivités sociales juridiquement définies; dressé par une authorité selon les formes légales”. (Le
Nouveau Petit Robert, J. Rey-Debove and A. Rey (eds) (Dictionnaires Le Robert, Paris, 2003), pp. 1798 and 2114)
Para. 39: Panel Report, para. 8.66.
Para. 40 : China's appellant's submission, paras. 41 (quoting Appellate Body Report, Canada – Dairy, para. 97) and 42.
Footnote 41: Panel Report, para. 8.65. We do, however, agree with the Panel that the word “any” before “public body”
suggests that there may be different kinds of public bodies, and that all such entities fall within the scope of the collective
term “government”.
Footnote 42: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p.
1139.
Footnote 43: Appellate Body Report, Canada – Dairy, para. 97.
Footnote 44: Panel Report, US – Export Restraints, para. 8.49.
Footnote 45: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 2, p.
2351.
Footnote 46: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p. 692.
Footnote 47: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p. 844.
Footnote 48: Appellate Body Report, US – Countervailing Duty Investigation on DRAMS, paras. 111 and 116.
Footnote 49: China's appellant's submission, para. 64 (quoting Panel Report, para. 8.70).
Footnote 50: Panel Report, para. 8.70.
Footnote 51: Panel Report, para. 8.79.
Footnote 52: Panel Report, para. 8.79.
Footnote 53: “In making this observation, the Appellate Body based itself on the 1986 Punta del Este Ministerial
Declaration, which initiated the Uruguay Round, and charted the course of the negotiations.” (See Appellate Body Report,
US – Carbon Steel, footnote 65 to para. 73 (quoting Ministerial Declaration on the Uruguay Round, GATT Doc. Nº.
MIN.DEC (20 September 1986), p. 7)).
Footnote 54: Appellate Body Report, US – Softwood Lumber IV, para. 64. (footnote omitted)
Footnote 55: Appellate Body Report, US – Countervailing Duty Investigation on DRAMS, para. 115.
Footnote 56: Moreover, a finding that an entity is a public body does not, in itself, result in the application of the
“disciplines” of the SCM Agreement, as the financial contribution by the public body must confer a benefit and the subsidy
granted must be specific for such disciplines to apply.
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Footnote 57: Responsibility of States for Internationally Wrongful Acts. Text adopted by the ILC at its fifty-third session, in
2001, and submitted to the United Nations General Assembly as a part of the ILC's report covering the work of that session.
The General Assembly “[took] note of the articles on responsibility of States for internationally wrongful acts” for the first
time in General Assembly Resolution 56/83 of 12 December 2001, corrected by document A/56/49 (Vol. I)/Corr.4, and
subsequently in Resolution 59/35 of 2 December 2004, Resolution 62/61 of 6 December 2007, and Resolution 65/19 of 6
December 2010. The ILC's report, which also contains commentaries on the draft articles, appears in the Yearbook of the
International Law Commission, 2001, Vol. II, Part Two.
Footnote 58: Article 4 of the ILC Articles reads: Article 4. Conduct of organs of a State. 1. The conduct of any State organ
shall be considered an act of that State under international law, whether the organ exercises legislative, executive, judicial or
any other functions, whatever position it holds in the organization of the State; 2. An organ includes any person or entity
which has that status in accordance with the internal law of the State.
Footnote 59: Article 5 of the ILC Articles reads: Article 5. Conduct of persons or entitiesexercising elements of
governmental authority. The conduct of a person or entity which is not an organ of the State under article 4 but which is
empowered by the law of that State to exercise elements of the governmental authority shall be considered an act of the State
under international law, provided the person or entity is acting in that capacity in the particular instance.
Footnote 60: Article 8 of the ILC Articles reads: Article 8. Conduct directed or controlled by a State.
Footnote 61: United States’ appellee’s submission, para. 109 (quoting Panel Report, para. 8.84).
Footnote 62: See M.E. Villiger, “Commentary on the 1969 Vienna Convention on the Law of Treaties” (Martinus Nijhoff,
2009), p. 433.
Footnote 63: Appellate Body Reports, US/Canada – Continued Suspension, para. 382. See also Panel Report, US –
Gambling, para. 6.128.
Footnote 64: Commentary on Article 5 of the ILC Draft Articles, para. 3.
Footnote 65: United States' appellee's submission, para. 115. The United States argues that only if the ILC Articles were
customary international law could they be said to be “applicable in the relations between the parties” and, as a result, possibly
relevant in this dispute under Article 31(3)(c) of the Vienna Convention.
Footnote 66: We recall that, with respect to Article 4 of the ILC Articles, the panel in US – Gambling stated that the
principle set out in Article 4 of the ILC Articles reflects customary international law concerning attribution. (Panel Report,
US – Gambling, para. 6.128)
Footnote 67: China's appellant's submission, para. 147.
Footnote 68: Panel Report, para. 8.84.
Footnote 69: Panel Report, para. 8.87.
Footnote 70: Panel Report, para. 8.87.
Footnote 71: Panel Report, para. 8.87.
Footote 72: China's appellant's submission, para. 184 (quoting the commentary on Article 55 of the ILC Draft Articles, para.
4). China also refers to a statement along the same lines made by the panel in Korea – Procurement, at paragraph 7.96 of its
report.
Footnote 73: United States' appellee's submission, para. 125.
Footnote 74: In this context, we note that the panel in US – Countervailing Duty Investigation on DRAMS commented, with
respect to certain entities, that the USDOC had treated as “private bodies”, that, “[d]epending on the circumstances”, the
evidence “might well have justified treatment of such creditors as public bodies.” (Panel Report, US – Countervailing Duty
Investigation on DRAMS, footnote 29 to para. 7.8) While we do not agree with that panel's implication that the particular
evidence to which it referred — evidence of government ownership — could be decisive, we do consider that the statement
illustrates that the analysis of whether the conduct of a particular entity is conduct of the government or a public body or
conduct of a private body is indeed multi-faceted and that an entity may display characteristics pointing into different
directions.
Footnote 75: We note that similar obligations apply to panels in the context of claims relating to provisions in Parts II and III
of the SCM Agreement.
Footnote 76: Panel Report, para. 8.94.
Footnote 77: Panel Report, para. 8.134.
Footnote 78: Panel Report, para. 8.134.
Footnote 79: United States' first written submission to the Panel (as corrected, 2 July 2009), para. 101.
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Ø

Artigo 2

IA.

Texto do Artigo em Inglês
Article 2
Specificity

2.1

In order to determine whether a subsidy, as defined in paragraph 1 of Article 1, is specific to
an enterprise or industry or group of enterprises or industries (referred to in this Agreement as
“certain enterprises”) within the jurisdiction of the granting authority, the following principles
shall apply:
(a)

Where the granting authority, or the legislation pursuant to which the granting
authority operates, explicitly limits access to a subsidy to certain enterprises, such
subsidy shall be specific.

(b)

Where the granting authority, or the legislation pursuant to which the granting
authority operates, establishes objective criteria or conditions (80) governing the
eligibility for, and the amount of, a subsidy, specificity shall not exist, provided that
the eligibility is automatic and that such criteria and conditions are strictly adhered to.
The criteria or conditions must be clearly spelled out in law, regulation, or other
official document, so as to be capable of verification.

(c)

If, notwithstanding any appearance of non specificity resulting from the application of
the principles laid down in subparagraphs (a) and (b), there are reasons to believe that
the subsidy may in fact be specific, other factors may be considered. Such factors are:
use of a subsidy programme by a limited number of certain enterprises, predominant
use by certain enterprises, the granting of disproportionately large amounts of subsidy
to certain enterprises, and the manner in which discretion has been exercised by the
granting authority in the decision to grant a subsidy (81). In applying this
subparagraph, account shall be taken of the extent of diversification of economic
activities within the jurisdiction of the granting authority, as well as of the length of
time during which the subsidy programme has been in operation.

2.2

A subsidy which is limited to certain enterprises located within a designated geographical
region within the jurisdiction of the granting authority shall be specific. It is understood that
the setting or change of generally applicable tax rates by all levels of government entitled to
do so shall not be deemed to be a specific subsidy for the purposes of this Agreement.

2.3

Any subsidy falling under the provisions of Article 3 shall be deemed to be specific.

2.4

Any determination of specificity under the provisions of this Article shall be clearly
substantiated on the basis of positive evidence.

Footnote 80: Objective criteria or conditions, as used herein, mean criteria or conditions which are neutral, which do not
favour certain enterprises over others, and which are economic in nature and horizontal in application, such as number of
employees or size of enterprise.
Footnote 81: In this regard, in particular, information on the frequency with which applications for a subsidy are refused or
approved and the reasons for such decisions shall be considered.

IB.

Texto do Artigo em Português
Artigo 2
Especificidade

2.1

Com vistas a determinar se um subsídio, tal como definido no parágrafo 1 do Artigo 1,
destina-se especificamente a uma empresa ou produção, ou a um grupo de empresas ou
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produções (denominadas neste Acordo de “determinadas empresas”), dentro da jurisdição da
autoridade outorgante, serão aplicados os seguintes princípios:
(a)

o subsídio será considerado específico quando a autoridade outorgante, ou a legislação
pela qual essa autoridade deve reger-se, explicitamente limitar o acesso ao subsídio a
apenas determinadas empresas;

(b)

não ocorrerá especificidade quando a autoridade outorgante, ou a legislação pela qual
essa autoridade deve reger-se, estabelecer condições ou critérios objetivos2 que
disponham sobre o direito de acesso e sobre o montante a ser concedido, desde que o
direito seja automático e que as condições e critérios sejam estritamente respeitados.
As condições e critérios deverão ser claramente estipulados em lei, regulamento ou
qualquer outro documento oficial, de tal forma que se possa proceder à verificação;

(c)

se apesar de haver aparência de não-especificidade resultante da aplicação dos
princípios estabelecidos nos subparágrafos (a) e (b), houver razões para acreditar-se
que o subsídio em consideração seja de fato específico, poder-se-ão considerar outros
fatores como: uso predominante de um programa de subsídios por número limitado de
empresas, concessão de parcela desproporcionalmente grande do subsídio a
determinadas empresas apenas e o modo pelo qual a autoridade outorgante exerceu
seu poder discricionário na decisão de conceder um subsídio3. Na aplicação deste
subparágrafo será levada em conta a diversidade das atividades econômicas dentro da
jurisdição da autoridade outorgante, bem como o período de tempo durante o qual o
programa de subsídios esteve em vigor;

2.2

Será considerado específico o subsídio que seja limitado a determinadas empresas localizadas
dentro de uma região geográfica situada no interior da jurisdição da autoridade outorgante.
Fica entendido que não se considerara subsídio específico para os propósitos do presente
Acordo o estabelecimento ou a alteração de taxas geralmente aplicáveis por todo e qualquer
nível de governo com competência para fazê-lo.

2.3

Quaisquer subsídios compreendidos nas disposições do Artigo 3 serão considerados
específicos.

2.4

Qualquer determinação de especificidade ao abrigo do disposto neste Artigo deverá estar
claramente fundamentada em provas positivas.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 2

1.

Interpretação Geral

2

A expressão “condições ou critérios objetivos”, tal como usada neste Acordo, significa condições ou critérios neutros, isto é, que não
favorecem determinadas empresas em detrimento de outras e que são de natureza econômica e de aplicação horizontal, tais como número de
empregados ou dimensão da empresa.
3
A esse respeito, deverão ser levadas em consideração informações sobre a frequência com que sejam recusados ou aprovados pedidos de
subsídios e sobre os motivos que levaram a tais decisões.
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Relatório do Painel no caso Indonesia - Certain Measures Affecting the Automobile Industry
(Indonesia - Autos), Demandantes: Comunidades Europeias, Japão e EUA, WT/DS54, DS55,
DS59 e DS64/R, para. 14.155
Em todas as análises sob o ASMC, o Painel afirma que se deve verificar se as medidas em questão são
um subsídio, pela definição do Artigo 1, e se são específicas, pelo significado do Artigo 2.
Para. 14.155. “As with any analysis under the SCM Agreement, the first issue to be resolved is
whether the measures in question are subsidies within the meaning of Article 1 that are specific to an
enterprise or industry or group of enterprises or industries within the meaning of Article 2. It is to be
recalled that the measures in question are: import duty and luxury sales tax exemptions on CBU
Timors imported by PT TPN from Korea, import duty exemptions on parts and components used or to
be used in the assembly of the Timor in Indonesia, and luxury sales tax exemptions on Timors
assembled in Indonesia. In this case, the European Communities, the United States and Indonesia
agree that these measures are specific subsidies within the meaning of those articles. Specifically, they
concur that the tariff and sales tax exemptions in question represent government revenue forgone
within the meaning of Article 1.1(a)(1)(ii) and that the measures confer a benefit on PT TPN within
the meaning of Article 1.1(b) of the Agreement. All three parties reiterated this view in response to a
written question from the Panel. Further, the European Communities, the United States and Indonesia
agree that these subsidies are contingent upon the use of domestic over imported goods within the
meaning of Article 3.1(b), and that they are therefore deemed to be specific pursuant to Article 2.3 of
the Agreement. In light of the views of the parties, and given that nothing in the record would compel
a different conclusion, we find that the measures in question are specific subsidies within the meaning
of Articles 1 and 2 of the SCM Agreement.”
2.

Artigo 2.1
a) “Especificidade”

Relatório do Painel no caso United States – Export Subsidies on Upland Cotton (US - Upland
Cotton), Demandante: Brasil, WT/DS267/R, paras. 7.1139-7.1147 e 7.1153
O Painel afirma que, de Acordo com o Artigo 2 do ASMC, um subsídio é específico se for específico
para uma empresa ou indústria, ou grupo de empresas ou indústrias, dentro da jurisdição do poder
concedente. Isso seria uma indicação do ASMC de como definir os requisitos quanto aos destinatários
do benefício concedido. Ainda, analisando o caput do Artigo 2, o Painel afirmou que o termo
“industry” pode ser definido como uma forma particular de trabalho produtivo, de comércio ou de
manufatura. Em relação à especificidade, o Painel afirmou que ela é estendida a grupos de empresas
porque o termo “certain enterprises” é definido de forma ampla, como empresa ou indústria, ou grupo
de empresas ou indústrias.
Para. 7.1139. “According to the text of Article 2 of the SCM Agreement, a subsidy is “specific” if it is
specific to an enterprise or industry or group of enterprises or industries (referred to in the SCM
Agreement as “certain enterprises”) within the jurisdiction of the granting authority. This is one way in
which the SCM Agreement serves to define requirements as to the “recipients” of the benefit bestowed
by a subsidy. (82) Beyond setting out this rather general principle, Article 2 of the SCM
Agreement does not speak with precision about when “specificity” may be found.”
Para. 7.1140. “Looking more closely at the textual terms used in the chapeau of Article 2 of the SCM
Agreement, the term “industry” may be defined as “a particular form or branch of productive labour; a
trade; a manufacture”. (83) “Specificity” extends to a group of industries because the words “certain
enterprise” are defined broadly in the opening terms of Article 2.1, as an enterprise or industry or
group of enterprises or industries.”
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Para. 7.1141. “The provision does not offer any technical definition or additional, detailed indication
about how broadly or narrowly we are to classify an “industry”. Nor is it necessary for the purposes of
this dispute to develop any fixed definition of the scope of an “industry” within the meaning of the
chapeau of Article 2.”
Para. 7.1142. “We nevertheless believe that an industry, or group of “industries”, may be generally
referred to by the type of products they produce. (84) To us, the concept of an “industry” relates to
producers of certain products. The breadth of this concept of “industry” may depend on several factors
in a given case. At some point that is not made precise in the text of the agreement, and which may
modulate according to the particular circumstances of a given case, a subsidy would cease to be
specific because it is sufficiently broadly available throughout an economy as not to benefit a
particular limited group of producers of certain products. The plain words of Article 2.1 indicate that
specificity is a general concept, and the breadth or narrowness of specificity is not susceptible to rigid
quantitative definition. Whether a subsidy is specific can only be assessed on a case-by-case basis.”
Para. 7.1143. “We see merit in the shared view of the parties that the concept of “specificity” in
Article 2 of the SCM Agreement serves to acknowledge that some subsidies are broadly available and
widely used throughout an economy and are therefore not subject to the Agreement's subsidy
disciplines. The footnote to Article 2.1 defines the nature of “objective criteria or conditions” which, if
used to determine eligibility, would preclude an affirmative conclusion of specificity. Such criteria are
“neutral, which do not favour certain enterprises over others, and which are economic in nature and
horizontal in application, such as number of employees or size of enterprise.”
Para. 7.1144. “Furthermore, the concept of specificity in Article 2 of the SCM Agreement is germane
to the disciplines imposed by the SCM Agreement. The SCM Agreement is an agreement on trade in
goods, in Annex 1A of the WTO Agreement. By its own terms, subject to considerations reflected in
the text of some of its provisions, it applies in respect of all goods. The concept of specificity must be
considered within the legal framework and frame of reference of that agreement as a whole.” (85)
Para. 7.1145. “We do not understand that there is a dispute between the parties that many of the
challenged subsidies – i.e. user marketing (Step 2) payments to domestic users and exporters;
marketing loan programme payments; PFC payments; MLA payments; DP payments; CCP payments;
and cottonseed payments – are “specific” within the meaning of Article 2 of the SCM Agreement.”
Para. 7.1146. “In any event, a textual analysis of “the legislation pursuant to which the granting
authority operates”, to discern whether or not it “explicitly limits access to a subsidy to certain
enterprises” leads us to conclude that such subsidies are “specific” within the meaning of Article
2.1(a).”
Para. 7.1147. “Certain of the measures at issue were or are available specifically in respect of upland
cotton: user marketing (Step 2) payments depend on the domestic use or export of upland cotton.
Other products or industries are not eligible for the subsidy. Cottonseed payments went to first
handlers, while also, to some extent, benefiting producers of upland cotton. We believe that a subsidy
that is limited to a small proportion of industries, such as those producing one or two individual United
States products would be limited and thus “specific” within the meaning of Article 2 of the SCM
Agreement. These subsidies are “specific” as they are not even available in respect of a number of
commodities.”
Para. 7.1153. “Finally, we address the “specificity” of user marketing (Step 2) payments to domestic
users and exporters under Article 2.3 of the SCM Agreement. Pursuant to Article 2.3 of the SCM
Agreement: “Any subsidy falling under the provisions of Article 3 shall be deemed to be specific.” By
virtue of this provision, a subsidy falling within the provisions of Article 3 (i.e. a subsidy contingent
upon export performance within the meaning of Article 3.1(a) of the SCM Agreement or a subsidy
contingent upon the use of domestic over imported goods within the meaning of Article 3.1(b) of the
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SCM Agreement) is “deemed to be specific” for the purposes of Part I of the SCM Agreement. We
recall our findings that user marketing (Step 2) payments to domestic users and exporters under
section 1207(a) of the FSRI Act of 2002 are prohibited subsidies under Articles 3.1(a) and (b) of the
SCM Agreement. (86) As we have found that user marketing (Step 2) payments to domestic users and
exporters under section 1207(a) of the FSRI Act of 2002 “fall within the provisions of Article 3”, we
consequently find that these are “specific” subsidies within the meaning of Article 2.3 of the
SCM Agreement. Furthermore, because of the substantial similarities between user marketing (Step 2)
payments to domestic users and exporters under section 1207(a) of the FSRI Act of 2002 and under
section 136 of the FAIR Act of 1996, we find that the latter are also specific within the meaning of
Article 2.3 of the SCM Agreement.”
Relatório do Painel no caso European Communities – Countervailing Measures on Dynamic
Random Acess Memory Chips from Korea (EC - Countervailing Measures on DRAM Chips),
Demandante: República da Coréia, WT/DS299/R, interpretação ao Artigo 2.1(c), para. 7.226
O Painel afirmou que uma autoridade, quando tem razões para acreditar que o subsídio é específico,
pode considerar outros fatores como o uso de um programa de subsídios para um número limitado de
empresas, uso predominante por certas empresas a concessão de parcela desproporcionalmente grande
do subsídio a determinadas empresas, bem como a maneira pela qual o critério foi exercido pelo poder
concedente na decisão de conceder um subsídio.
Para. 7.226. “We are of the view that an authority when it has reasons to believe that the subsidy is de
facto specific in the sense of Article 2.1(c) of the SCM Agreement may consider such other factors as
the use of a subsidy programme by a limited number of certain enterprises, predominant use by certain
enterprises, the granting of disproportionately large amounts of subsidy to certain enterprises, and the
manner in which discretion has been exercised by the granting authority in the decision to grant a
subsidy. The EC determined that (1) the subsidy programme was used by a very limited number of
companies, as only six out of an eligible two hundred companies used the programme; (2) that it was
predominantly used by the Hyundai group companies among which Hynix; and (3) that a
disproportionate 41 per cent of the total subsidy amount of KRW 2.9 trillion was granted to Hynix.
These figures are uncontested and clearly constitute “positive evidence”. In addition, the EC pointed
out that, after the participants to the programmes had been announced, there was a lot of criticism
within Korea from companies in similarly difficult situations complaining about the lack of
transparency and the eligibility criteria. These criticisms indicate that the EC also considered the
manner in which discretion was exercised in admitting companies to the KDB Debenture
Programme.”
Relatório do Órgão de Apelação no caso European Communities – Measures Affecting Trade in
Large Civil Aircraft (EC and certain Member States – Large Civil Aircraft), Demandante: EUA,
WT/DS316/AB/RW, paras. 942-948
O Órgão de Apelação considerou que, se o acesso ao mesmo subsídio se limita a alguns agrupamentos
de empresas ou indústrias, uma autoridade investigadora deveria avaliar se os beneficiários elegíveis
poderiam ser considerados como “certain enterprises”.
Para. 942. “The Appellate Body recently addressed certain relevant issues regarding the interpretation
of Article 2.1 of the SCM Agreement in United States – Anti Dumping and Countervailing Duties
(China). It noted that the chapeau of Article 2.1 frames the central inquiry as a determination as to
whether a subsidy is specific to “certain enterprises” within the jurisdiction of the granting authority,
and that “certain enterprises” refers to a single enterprise or industry or a class of enterprises or
industries that are known and particularized. The Appellate Body further noted that the use of the term
“principles” in the chapeau — instead of, for instance, “rules” — suggests that subparagraphs (a)
through (c) are to be considered within an analytical framework that recognizes and accords
appropriate weight to each principle. As a result, the application of one of the subparagraphs of Article
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2.1 may not by itself be determinative in arriving at a conclusion that a particular subsidy is or is not
specific.”
Para. 943. “The Appellate Body also observed that subparagraphs (a) and (b) of Article 2.1 set out
indicators as to whether the conduct or instruments of the granting authority discriminate or not.
Subparagraph (a) identifies circumstances in which a subsidy is specific because it describes
limitations on eligibility that favour certain enterprises; whereas subparagraph (b) establishes
circumstances in which a subsidy shall be regarded as non-specific because it describes criteria or
conditions that guard against selective eligibility. At the same time, subparagraphs (a) and (b) identify
certain common elements in the analysis of the specificity of a subsidy. For instance, the reference in
both provisions to “the granting authority, or the legislation pursuant to which the granting authority
operates” was viewed as critical because it situates the analysis for assessing any limitations on
eligibility in the particular legal instrument or government conduct effecting such limitations. This
also suggests a focus on whether certain enterprises are eligible for the subsidy, not on whether they in
fact receive it. In addition, because both provisions turn on indicators of eligibility for a subsidy, there
may be situations in which assessing the eligibility for a subsidy will give rise to indications of
specificity and non-specificity as a result of the application of Article 2.1(a) and (b).”
Para. 944. “As the Appellate Body further noted, subparagraph (c) of Article 2.1 provides that,
“notwithstanding any appearance of non-specificity resulting from the application of the principles
laid down in subparagraphs (a) and (b)”, other factors may be considered if there are reasons to believe
that a subsidy may, in fact, be specific in a particular case. The reference in Article 2.1(c) to “any
appearance of non-specificity” supports the view that the conduct or instruments of a granting
authority may not clearly satisfy the eligibility requirements of Article 2.1(a) or (b), but may
nevertheless give rise to specificity in fact. Since an “appearance of non-specificity” under Article
2.1(a) and (b) may still result in specificity in fact under Article 2.1(c), this reinforces the view that the
principles in Article 2.1 are to be interpreted together.”
Para. 945. “The Appellate Body concluded in United States – Anti-Dumping and Countervailing
Duties (China) that a proper understanding of specificity under Article 2.1 must allow for the
concurrent application of the principles set out in that Article to the various legal and factual aspects of
a subsidy in any given case. While there may be instances in which the evidence under consideration
unequivocally indicates specificity or non-specificity under one of the subparagraphs of Article 2.1,
the Appellate Body cautioned against examining specificity on the basis of the application of a
particular subparagraph of Article 2.1, when the potential for application of other subparagraphs is
warranted in the light of the nature and content of measures challenged in a particular case.”
Para. 946. “Moreover, we do not consider that explicit limitations on access to a subsidy to entities
active in one sector of the economy will produce a different result under Article 2.1(a) by virtue of the
fact that separate groupings of entities have access to other pools of funding under that programme.
Certainly, if access to the same subsidy is limited to some grouping of enterprises or industries, an
investigating authority or panel would be required to assess whether the eligible recipients can be
collectively defined as “certain enterprises”. Where access to certain funding under a subsidy
programme is explicitly limited to a grouping of enterprises or industries that qualify as “certain
enterprises”, this in our view leads to a provisional indication of specificity within the meaning of
Article 2.1(a), irrespective of how other funding under that programme is distributed. The European
Union does not challenge the Panel's conclusion that the entities eligible for R&TD grants in the
aeronautics sector may be considered to constitute “certain enterprises”. We also consider that, on the
basis of the evidence before it, the Panel could properly have concluded that those eligible to receive
funding allocated to research in the aeronautics sector qualified as “certain enterprises”. For these
reasons, we see no grounds to disturb the Panel's conclusion that the evidence before it “indicate{d}
that amounts of subsidization were explicitly set aside under each of the relevant Framework
Programmes for the research efforts of 'certain enterprises'.”
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Para. 947. “It may be that a provisional indication in respect of specificity within the meaning of
Article 2.1(a) will require further analysis under Article 2.1(b). As the Appellate Body stated in United
States – Anti-Dumping and Countervailing Duties (China), “an initial indication of specificity under
Article 2.1(a) may need to be considered further if additional evidence demonstrates that the subsidy
in question is available on the basis of objective criteria or conditions within the meaning of Article
2.1(b).” We note that, in this case, neither party advanced arguments before the Panel concerning the
applicability of Article 2.1(b) to the EC Framework Programmes.”
Para. 948. “We do not consider that the Panel record calls for a review of objective criteria or
conditions within the meaning of Article 2.1(b). The funding at issue in this dispute was granted
pursuant to a legal regime consisting of at least four layers of authorizing documents. As the Panel
explained, for each EC Framework Programme there is an EC Decision setting out the overall
guidelines for the programme, as well as separate EC Decisions establishing the “specific
programmes” that implement each EC Framework Programme. In addition, the Panel noted that
funding allocated to aeronautics research is also implemented in accordance with specific “work
programmes”, and that certain work programmes were administered through project-specific “calls for
proposals”. During the oral hearing, the participants confirmed that the Panel record did not contain
any documents setting out criteria and conditions for eligibility for aeronautics research funding. In the
absence of arguments or evidence reflecting the existence of objective criteria or conditions in respect
of R&TD grants for aeronautics research, we do not see that application of Article 2.1(b) to the
challenged measures alters the analysis in respect of specificity. Finally, because the foregoing
analysis does not give rise to an “appearance of non-specificity”, we do not consider that further
analysis under Article 2.1(c) is warranted.”
Relatório do Painel no caso United States – Measures Affecting Trade in Large Civil Aircraft –
Second Complaint (US - Large Civil Aircraft (2nd complaint)), Demandante: Comunidades
Européias, WT/DS353/R - Apelação pendente, ainda não julgada, paras. 7.190-7.193
O Painel afirmou que o Artigo 2.1 (a) tem como foco investigar se a autoridade concedente
explicitamente limita o acesso a um subsídio para determinadas empresas. Complementa que, de
Acordo com o significado comum do termo “explícito”, não só qualquer limite de acesso ao subsídio o
tornará específico. A limitação deve expressar claramente tudo o que quer dizer, não deixando nada
implícito, não podendo tal limitação ser ambígua.
Para. 7.190. “The primary argument of the European Communities regarding each of the tax measures
under HB 2294 is that they are specific under Article 2.1(a) of the SCM Agreement. Article 2.1(a)
focuses on whether the granting authority, or the legislation pursuant to which the granting authority
operates, explicitly limits access to a subsidy to “certain enterprises”, as defined in the chapeau to
Article 2. According to the ordinary meaning of the term “explicit”, not just any limit on access to a
subsidy will render it specific within the meaning of Article 2.1(a). Rather, the limitation must
“distinctly express all that is meant; leaving nothing merely implied or suggested”. The limitation
must be “unambiguous” and “clear”. (87) In other sections of the SCM Agreement, such as Article 3,
which refers to “in law or in fact” export contingency, panels and the Appellate Body have
distinguished between de jure and de facto analyses by stating that a de jure analysis should be
confined to the text of the relevant legislation or instrument in issue. (88) Although Article 2.1(a) of
the SCM Agreement does not specifically refer to “in law” or “de jure” specificity, we note that
Article 2.1(c) refers to “in fact” specificity, perhaps as a means of distinguishing the analysis required
under Article 2.1(c) from that required under Article 2.1(a). However, given that Article 2.1(a)
provides that “where the granting authority, or the legislation pursuant to which the granting authority
operates, explicitly limits access to a subsidy”, it is clear that the express limitation can be found either
in the legislation by which the granting authority operates, or in other statements or means by which
the granting authority expresses its will.”
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Para. 7.191. “In considering the meaning of specificity, we recall that in United States – Upland
Cotton the panel stated that beyond setting out the rather general requirement that the granting
authority or its legislation explicitly limit access to the subsidy to certain enterprises, “Article 2 of the
SCM Agreement does not speak with precision about when 'specificity' may be found”. (89) The panel
decision in United States – Upland Cotton provides that the specificity analysis turns on the extent to
which a subsidy is “sufficiently broadly available” throughout an economy. It suggests that there is
some tipping point, which varies on a case-by-case basis, at which access to the subsidy in issue is no
longer considered to be limited to “certain enterprises” but rather is “sufficiently broadly available”
throughout an economy as to be non-specific.”
Para. 7.192. “Following the guidance from United States – Upland Cotton, and in the light of the
ordinary meaning of the term “explicit”, a finding of specificity under Article 2.1(a) requires
establishment of the existence of a limitation, on the face of the legislation or in other statements or
means by which the granting authority expresses its will, that expressly and unambiguously restricts
the availability of a subsidy to “certain enterprises” and as a result does not make the subsidy
“sufficiently broadly available throughout an economy”.”
Para. 7.193. “Therefore, on the face of HB 2294, the taxation subsidies are expressly and
unambiguously limited to enterprises manufacturing commercial airplanes or components for such
airplanes. This is a limit to “certain enterprises” within the meaning of Article 2 of the SCM
Agreement. Prior panels that have considered the meaning of “certain enterprises” in the chapeau to
Article 2 have agreed that an “industry” may generally be referred to by the type of products it
produces, which may include a broad range of end-products, rather than a specific type of product.
(90) For example, it may be possible to refer to a “steel industry”, “textile industry” or a
“telecommunications industry”. (91) Therefore, it is consistent with this line of reasoning to find that,
on the face of HB 2294, the tax measures are limited to an “industry” within the meaning of Article 2,
namely the aerospace industry. Similarly, it can be considered limited to a “group of enterprises”,
namely those enterprises that manufacture commercial airplanes or their components.”
Relatório do Órgão de Apelação no caso United States - Definitive Anti-Dumping and
Countervailing Duties on Certain Products from China (US - Anti-Dumping and Countervailing
Duties), Demandante: China, WT/DS379/AB/RW, paras. 363-364, 366-378 e 413
O Órgão de Apelação apresenta um guia de como o Artigo 2 estabelece o conceito de especificidade.
Primeiramente, no parágrafo primeiro, apresenta uma série de prinípios para determinar se o subsídio é
específico em razão da limitação a “certain enterprises”. O segundo parágrafo identifica limitações
relacionadas à localização geográfica dos beneficiários, o que geraria um subsídio regionalmente
específico. O parágrafo terceiro determina todos os subsídios ali previstos como específicos. Por
último, segundo o parágrafo quarto, toda determinação de especificidade deve ser claramente
demonstrada com base em evidência. O Órgão de Apelação ainda afirna que a escolha do termo
“princípios” no parágrafo primeiro não é aleatória, pois sugere que os subparágrafos devem ser
analisados conjuntamente, de modo sopesado.
Para. 363. “China's appeal requires us to consider, for the first time, certain issues of interpretation
under Article 2 of the SCM Agreement. We begin by noting that the first mention of the concept of
specificity is found in Article 1.2 of the SCM Agreement, which provides:
A subsidy as defined in paragraph 1 shall be subject to the provisions of
Part II or shall be subject to the provisions of Part III or V only if such a
subsidy is specific in accordance with the provisions of Article 2.”

Para. 364. “Thus, only subsidies that are “specific” are countervailable in accordance with the
provisions of Part V of the SCM Agreement. Article 2 elaborates the concept of “specificity”. Its first
paragraph sets out a number of principles for determining whether a subsidy is specific by virtue of its
limitation to an enterprise or industry or group of enterprises or industries (“certain enterprises”).
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Article 2.2 of the SCM Agreement identifies limitations related to the geographical location of
beneficiaries that render a subsidy “regionally” specific. Article 2.3 deems all prohibited subsidies
within the meaning of Article 3 (export subsidies and import substitution subsidies) to be specific.
Lastly, Article 2.4 requires that any determination of specificity be “clearly substantiated on the basis
of positive evidence”.” This appeal raises the issue of the interpretation of Article 2.1 of the SCM
Agreement, which provides:
Article 2
Specificity
2.1
In order to determine whether a subsidy, as defined in paragraph 1 of Article 1, is
specific to an enterprise or industry or group of enterprises or industries (referred to in this Agreement
as “certain enterprises”) within the jurisdiction of the granting authority, the following principles shall
ply:
(a)
(b)

(c)

Where the granting authority, or the legislation pursuant to which the granting authority
operates, explicitly limits access to a subsidy to certain enterprises, such subsidy shall be
specific.
Where the granting authority, or the legislation pursuant to which the granting authority
operates, establishes objective criteria or conditions [*] governing the eligibility for, and the
amount of, a subsidy, specificity shall not exist, provided that the eligibility is automatic and
that suchcriteria and conditions are strictly adhered to. The criteria or conditions must be
clearly spelled out in law, regulation, or other official document, so as to be capable of
verification.
If, notwithstanding any appearance of non-specificity resulting from the application of the
principles laid down in paragraphs (a) and (b), there are reasons to believe that the subsidy may
in fact be specific, other factors may be considered. Such factors are: use of a subsidy
programme by a limited number of certain enterprises, predominant use by certain enterprises,
the granting of disproportionately large amounts of subsidy to certain enterprises, and the
manner in which discretion has been exercised by the granting authority in the decision to grant
a subsidy. [**] In applying this subparagraph, account shall be taken of the extent of
diversification of economic activities within the jurisdiction of the granting authority, as well
as of the length of time during which the subsidy programme has been in operation.

[*original footnote 2] Objective criteria or conditions, as used herein, mean criteria or conditions which are neutral, which do
not favour certain enterprises over others, and which are economic in nature and horizontal in application, such as number of
employees or size of enterprise.
[**original footnote 3] In this regard, in particular, information on the frequency with which applications for a subsidy are
refused or approved and the reasons for such decisions shall be considered.

Para. 366. “The chapeau of Article 2.1 offers interpretative guidance with regard to the scope and
meaning of the subparagraphs that follow. The chapeau frames the central inquiry as a determination
as to whether a subsidy is specific to “certain enterprises” within the jurisdiction of the granting
authority and provides that, in an examination of whether this is so, the “principles” set out in
subparagraphs (a) through (c) “shall apply”. We consider that the use of the term “principles” —
instead of, for instance, “rules” - suggests that subparagraphs (a) through (c) are to be considered
within an analytical framework that recognizes and accords appropriate weight to each principle.
Consequently, the application of one of the subparagraphs of Article 2.1 may not by itself be
determinative in arriving at a conclusion that a particular subsidy is or is not specific.”
Para. 367. “Article 2.1(a) establishes that a subsidy is specific if the granting authority, or the
legislation pursuant to which the granting authority operates, explicitly limits access to that subsidy to
eligible enterprises or industries. Article 2.1(b) in turn sets out that specificity “shall not exist” if the
granting authority, or the legislation pursuant to which the granting authority operates, establishes
objective criteria or conditions governing the eligibility for, and the amount of, the subsidy, provided
that eligibility is automatic, that such criteria or conditions are strictly adhered to, and that they are
clearly spelled out in an official document so as to be capable of verification. (92) These provisions
thus set out indicators as to whether the conduct or instruments of the granting authority discriminate
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or not: Article 2.1(a) describes limitations on eligibility that favour certain enterprises, whereas
Article 2.1(b) describes criteria or conditions that guard against selective eligibility. Finally,
Article 2.1(c) sets out that, notwithstanding any appearance of non-specificity resulting from the
principles laid down in subparagraphs (a) and (b), other factors may be considered if there are reasons
to believe that a subsidy may, in fact, be specific in a particular case.” (93)
Para. 368. “We observe that Article 2.1(a) and (b) identify certain common elements in the analysis
of the specificity of a subsidy. For instance, these principles direct scrutiny to the eligibility
requirements imposed by “the granting authority, or the legislation pursuant to which the granting
authority operates”. This is a critical feature of both provisions as it situates the analysis for assessing
any limitations on eligibility in the particular legal instrument or government conduct effecting such
limitations. We also note that both provisions turn on indicators of eligibility for a subsidy.
Article 2.1(a) thus focuses not on whether a subsidy has been granted to certain enterprises, but on
whether access to that subsidy has been explicitly limited. This suggests that the focus of the inquiry is
on whether certain enterprises are eligible for the subsidy, not on whether they in fact receive it.
Similarly, Article 2.1(b) points the inquiry towards “objective criteria or conditions governing the
eligibility for, and the amount of, a subsidy”. Article 2.1(b) also indicates other legal and practical
considerations relevant to the analysis, all of which centre on the manner in which the criteria or
conditions of eligibility are prescribed and adhered to.”
Para. 369. “Notwithstanding the fact that the principles under subparagraphs (a) and (b) may point to
opposite results, there may be situations in which assessing the eligibility for a subsidy will give rise to
indications of specificity and non-specificity as a result of the application of Article 2.1(a) and (b).
This is because Article 2.1(a) identifies circumstances in which a subsidy is specific, whereas
Article 2.1(b) establishes circumstances in which a subsidy shall be regarded as non-specific. We can
conceive, for example, of situations in which an initial indication of specificity under Article 2.1(a)
may need to be considered further if additional evidence demonstrates that the subsidy in question is
available on the basis of objective criteria or conditions within the meaning of Article 2.1(b). This
therefore suggests that, where the eligibility requirements of a measure present some indications
pointing to subparagraph (a) and certain others pointing to subparagraph (b), the specificity analysis
must accord appropriate consideration to both principles.”
Para. 370. “Furthermore, the introductory sentence of Article 2.1(c) establishes that “notwithstanding
any appearance of non-specificity” resulting from the application of Article 2.1(a) and (b), a subsidy
may nevertheless be found to be “in fact” specific. The reference in Article 2.1(c) to “any appearance
of non-specificity” resulting from the application of Article 2.1(a) and (b) supports the view that the
conduct or instruments of a granting authority may not clearly satisfy the eligibility requirements of
Article 2.1(a) or (b), but may nevertheless give rise to specificity in fact. In such circumstances,
application of the factors under Article 2.1(c) to factual features of a challenged subsidy is warranted.
Since an “appearance of non-specificity” under Article 2.1(a) and (b) may still result in specificity in
fact under Article 2.1(c) of the SCM Agreement, this reinforces our view that the principles in
Article 2.1 are to be interpreted together.”
Para. 371. “Accordingly, we consider that a proper understanding of specificity under Article 2.1
must allow for the concurrent application of these principles to the various legal and factual aspects of
a subsidy in any given case. Yet, we recognize that there may be instances in which the evidence
under consideration unequivocally indicates specificity or non-specificity by reason of law, or by
reason of fact, under one of the subparagraphs, and that in such circumstances further consideration
under the other subparagraphs of Article 2.1 may be unnecessary. For instance, Article 2.1(c) applies
only when there is an “appearance” of non-specificity. Likewise, a granting authority or authorizing
legislation may explicitly limit access to a subsidy to certain enterprises within the meaning of
Article 2.1(a), but not provide objective criteria or conditions that could be scrutinized under
Article 2.1(b). We do, however, caution against examining specificity on the basis of the application
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of a particular subparagraph of Article 2.1, when the potential for application of other subparagraphs is
warranted in the light of the nature and content of measures challenged in a particular case.”
Para. 372. “China's appeal focuses, in particular, on the proper interpretation of subparagraph (a) of
Article 2.1 which provides that a subsidy is specific “[w]here the granting authority, or the legislation
pursuant to which the granting authority operates, explicitly limits access to a subsidy to certain
enterprises”. The word “explicitly” qualifies the phrase “limits access to a subsidy to certain
enterprises”. In its adverbial form, the term “explicitly” signifies “[d]istinctly expressing all that is
meant; leaving nothing merely implied or suggested; unambiguous; clear”. (94) Moreover, “express”
is a synonym for “explicit”. (95) We therefore consider that a subsidy is specific under Article 2.1(a) if
the limitation on access to the subsidy to certain enterprises is express, unambiguous, or clear from the
content of the relevant instrument, and not merely “implied” or “suggested”.”
Para. 373. “Furthermore, a subsidy is specific under Article 2.1(a) of the SCM Agreement when the
explicit limitation reserves access to that subsidy to “certain enterprises”. The chapeau of Article 2.1
establishes that the term “certain enterprises” refers to “an enterprise or industry or group of
enterprises or industries”. We first note that the word “certain” is defined as “[k]nown and
particularized but not explicitly identified: (with sing. noun) a particular, (with pl. noun) some
particular, some definite”. (96) The word “group”, in turn, is commonly defined as “[a] number of
people or things regarded as forming a unity or whole on the grounds of some mutual or common
relation or purpose, or classed together because of a degree of similarity”. (97) Turning to the nouns
qualified by “certain” and “group”, we see that “enterprise” may be defined as “[a] business firm, a
company” (98), whereas “industry” signifies “[a] particular form or branch of productive labour; a
trade, a manufacture”. (99) We note that the panel in US – Upland Cotton considered that “an
industry, or group of 'industries', may be generally referred to by the type of products they produce”;
that “the concept of an 'industry' relates to producers of certain products”; and that the “breadth of this
concept of 'industry' may depend on several factors in a given case”. (100) The above suggests that the
term “certain enterprises” refers to a single enterprise or industry or a class of enterprises or industries
that are known and particularized. We nonetheless agree with China that this concept involves “a
certain amount of indeterminacy at the edges” (101), and with the panel in US – Upland Cotton that
any determination of whether a number of enterprises or industries constitute “certain enterprises” can
only be made on a case-by-case basis.” (102)
Para. 374. “China's appeal relates to the Panel's interpretation of Article 2.1(a) of the SCM Agreement
and to its finding that there is no requirement that the limitation on access necessarily be set forth
explicitly with respect to both the financial contribution and the benefit in order for a subsidy to be
specific under that provision. (103) China maintains that the relevant inquiry under Article 2.1(a) is
“whether the actual words of the legislation limit access to the particular financial contribution and its
associated benefit that the investigating authority has found to satisfy the two-part definition of a
'subsidy' under Article 1 of the SCM Agreement”.” (104)
Para. 375. “The United States responds that China's suggested interpretation “is not supported by the
text of that provision”. (105) The United States adds that the Panel correctly determined, based on the
text and context of Article 2.1(a), that there are “many ways in which access to a subsidy could be
explicitly limited”, and that it did not “see that both the financial contribution and the benefit
necessarily would have to be set forth explicitly to effect such a limitation”.” (106)
Para. 376. “Thus, the interpretative question before us is whether a subsidy is specific in the sense of
Article 2.1(a) only if the granting authority, or the legislation pursuant to which the granting authority
operates, explicitly limits access both to the financial contribution and to its corresponding benefit, as
China suggests, or whether, as the Panel found, an explicit limitation on access either to the financial
contribution or to the benefit may prove sufficient for a subsidy to be specific under Article 2.1(a) of
the SCM Agreement. As an initial matter, we observe that this aspect of China's appeal relies upon the
reference in the chapeau of Article 2.1 to “a subsidy, as defined in paragraph 1 of Article 1” of the
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SCM Agreement. Article 1.1, in turn, sets forth that “a subsidy shall be deemed to exist” if there is a
financial contribution, or any form of income or price support, and a benefit is thereby conferred.”
Para. 377. “We do not share China's view that the use of the word “subsidy” in the chapeau of Article
2.1 of the SCM Agreement means that each of the definitional elements of a subsidy bears upon the
question of whether a subsidy is specific under Article 2.1(a). Rather, what must be made explicit
under Article 2.1(a) is the limitation on access to the subsidy to certain enterprises, regardless of how
this explicit limitation is established. In this respect, we consider that, generally, a legal instrument
explicitly limiting access to a financial contribution to certain enterprises, but remaining silent on
access to the benefit, would nevertheless constitute an explicit limitation on access to that subsidy.
This is because, in our view, an explicit limitation on access to a financial contribution would
necessarily entail a limitation on access to the benefit conferred, since only the enterprises or
industries eligible for that financial contribution would be eligible to enjoy the benefit resulting
therefrom. We therefore agree with the Panel that “there are many ways in which access to a subsidy
could be explicitly limited”, and that it is not the case “that both the financial contribution and the
benefit necessarily would have to be set forth explicitly to effect such a limitation”.” (107)
Para. 378. “For these reasons, we disagree with China that the relevant inquiry under Article 2.1(a) is
whether the actual words of the legislation limit access to both the particular financial contribution and
its associated benefit. (108) The necessary limitation on access to the subsidy can be effected through
an explicit limitation on access to the financial contribution, on access to the benefit, or on access to
both.”
Para. 413. “Like the Panel, we are not persuaded by China's arguments with respect to the term
“subsidy” in Article 2.1(a). In the same way as the Panel did, we consider that our reasoning under
Article 2.1(a) is sufficient to dispose of this claim of error by China under Article 2.2 of the
SCM Agreement. We recall that the purpose of Article 2 of the SCM Agreement is not to identify the
elements of the subsidy as set out in Article 1.1, but to establish whether the availability of the subsidy
is limited inter alia by reason of the eligible recipients (Article 2.1(a)) or by reason of the geographical
location of beneficiaries (Article 2.2). We also consider that a limitation on access to a subsidy may be
established in many different ways and that, whatever the approach investigating authorities or panels
adopt, they must ensure that the requisite limitation on access is clearly substantiated on the basis of
positive evidence. We consider that, under Article 2.2, as under Article 2.1(a), a limitation on access to
a financial contribution will also limit access to any resulting benefit, since only those obtaining the
financial contribution can be beneficiaries of that subsidy.” (109)
3.

Artigo 2.3 – Subsídios do Artigo 3

Relatório do Painel no caso Korea - Measures Affecting Trade in Commercial Vessels (Korea Commercial Vessels), Demandante: Comunidades Europeias, WT/DS273/R, paras. 7.192, 7.308 e
7.514
O Painel considerou que o efeito do Artigo 2.3 não está restrito aos subsídios à exportação. Pelo
contrário, afirmou que o Artigo 2.3 aplica-se a todo o Acordo sobre Subsídios. Assim, se um subsídio
é específico ao abrigo do Artigo 2.3, será específico para o propósito da Parte II e da Parte III.
Para. 7.192. “Pursuant to Article 1.2, the disciplines of the SCM Agreement only apply to subsidies
that are “specific” within the meaning of Article 2 thereof. Article 2.3 of the SCM Agreement provides
that “[a]ny subsidy falling under the provisions of Article 3 shall be deemed to be specific”. Since
export contingent subsidies fall under the provisions of Article 3 (paragraph 1(a)), they are “specific”.
Pursuant to Article 2.3, therefore, we conclude that those APRGs that we have found to be export
subsidies are “specific”.”
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Para. 7.308. “Pursuant to Article 1.2, the disciplines of the SCM Agreement only apply to subsidies
that are “specific” within the meaning of Article 2 thereof. Article 2.3 of the SCM Agreement provides
that “[a]ny subsidy falling under the provisions of Article 3 shall be deemed to be specific”. Since
export contingent subsidies fall under the provisions of Article 3 (paragraph 1(a)), they are “specific”.
Pursuant to Article 2.3, therefore, we conclude that those PSLs that we have found to be export
subsidies are “specific”.”
Para. 7.514. “We recall that we have already found that the individual APRG and PSL transactions
identified at para. 7.331 supra are specific subsidies. We made this finding in the context of the EC's
prohibited export subsidy claims, on the basis of Article 2.3 of the SCM Agreement. Korea argues that
such subsidies are not specific for the purpose of the EC's actionable subsidy claims, since the EC
failed to argue any specificity other than Article 2.3 of the SCM Agreement. Korea asserts that such
subsidies are therefore not actionable. In our view, however, the effect of Article 2.3 is not restricted
to prohibited export subsidy claims. Rather, we consider that Article 2.3 applies in respect of the
entirety of the SCM Agreement. Thus, a subsidy that is specific under Article 2.3 (as a result of export
contingency) is specific for the purpose of both Part II (prohibited export subsidy) and Part III
(actionable subsidy) claims.”
III.

Comentários

Os Painéis que analisam o Artigo 2 do ASMC tratam, principalmente, da definição de termos
relevantes contidos no dispositivo, da necessidade de não se entender este Acordo como algo isolado
dos outros Acordos do corpo normativo do Acordo da OMC, e da interpretação conjunta dos
parágrafos do Artigo.
No Painel US – Upland Cotton, destaca-se a afirmação de que a especificidade de um subsídio está
sujeita a uma quantificação rígida. Não se pode, a priori, determinar se certo subsídio apresenta o
elemento da especificidade. A análise, segundo o Painel, deve obrigatoriamente se dar caso a caso.
Essa visão permeia também outros julgados que analisaram este Artigo.
Ainda, neste mesmo caso, apesar de afirmar que não tem o intuito de propor uma definição para o
termo “industry”, o Painel coloca que o conceito de “industry” se relaciona com a produção de
determinados produtos. A profundidade desse conceito, no entanto, dependerá também, como se
trouxe acima, do caso concreto.
Outro ponto interessante a se ressaltar é a necessária aplicação do conceito de especificidade no
âmbito do quadro normativo do Acordo da OMC e de seus anexos. Nesse sentido, tal conceito se
aplica a todos os bens. Como exemplo, o Painel aponta que no Acordo sobre Agricultura não há tal
conceito, embora ele possa ser aplicado. Há também uma interessante consideração feita pelo Painel
no caso US – Large Civil Aircraft. O Painel afirma que a expressa limitação de acesso ao subsídio, tida
como requisito para que ocorra a especificidade tratada no Artigo 2.1 (a), poderá ser ocorrer não só na
legislação que aplicou do subsídio, mas também em atos de vontade da autoridade concedente.
O caso US – Anti-dumping and Countervailing Duties possibilitou uma série de reflexões interessantes
a respeito do Artigo 2.1. No caput deste Artigo, se afirma que para se determinar se um subsídio é ou
não específico, deve-se analisar alguns princípios. O Painel deste caso destaca que o uso do termo
“princípios”, no lugar de “regras”, por exemplo, não é aleatório. A escolha se dá em razão do
dispositivo objetivar que tais subparágrafos sejam conjuntamente aplicados, por meio de um processo
de sopesamento que ocorrerá diante da situação concreta.
Ainda, esse mesmo Painel ressalta que nos subparágrafos (a) e (b) do Artigo 2.1 há o aspecto comum
de que em ambos a análise se dá com foco no direito de acesso a determinado subsídio no diploma
legal que o instituiu ou na conduta da autoridade ao concedê-lo. Como se vê, não há relevância na
obtenção efetiva do subsídio, mas no mero direito de acesso a ele.
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Por fim, cumpre ressaltar que o Painel afirmou também que o subparágrafo (c) do Artigo 2.1 é, de
certa forma, uma complementação dos outros dois subparágrafos. Ele deve ser aplicado somente
quando houver uma aparência de não especificidade. Mesmo nessa hipótese, dentro das condições
desse subparágrafo, o subsídio poderá ser considerado específico “de fato”.
FOOTNOTES:
Footnote 82: See e.g., Appellate Body Report, US – Countervailing Measures on Certain EC Products, paras. 112-113.
Footnote 83: The New Shorter Oxford English Dictionary, (1993).
Footnote 84: See Panel Report, US – Softwood Lumber IV, para. 7.120.
Footnote 85: There is no analogous concept of specificity in, for example, the Agreement on Agriculture.
Footnote 86: Sections VII:E and F.
Footnote 87: Shorter Oxford English Dictionary, L. Brown (ed.) (Clarendon Press, 1993), Vol. I, p. 888. This is confirmed
by Webster's New Encyclopedic Dictionary, (Könemann, 1993), p. 353, which provides that “explicit” means “so clear in
statement that there is no doubt about the meaning ... such verbal plainness and distinctness that there is no room for doubt or
difficulty in understanding”.
Footnote 88: See e.g. Panel Report, Canada – Autos, para. 10.179 and Appellate Body Report, Canada – Autos, para. 167.
Footnote 89: Panel Report, US – Upland Cotton, para. 7.1139.
Footnote 90: Panel Report, US – Softwood Lumber IV, paras. 7.120 – 7.121.
Footnote 91: Panel Report, US – Softwood Lumber IV, paras. 7.120 – 7.121.
Footnote 92: Footnote 2 further states that these criteria or conditions have to be neutral, do not favour certain enterprises
over others, and are economic in nature and horizontal in application, such as the number of employees or size of enterprise.
Footnote 93: According to Article 2.1(c) of the SCM Agreement, these factors are: (i) use of a subsidy programme by a
limited number of certain enterprises; (ii) predominant use by certain enterprises; (iii) the granting of disproportionately
large amounts of subsidy to certain enterprises; and (iv) the manner in which discretion has been exercised by the granting
authority in the decision to grant a subsidy. Footnote 3 to Article 2.1(c) specifies that “in particular, information on the
frequency with which applications for a subsidy are refused or approved and the reasons for such decisions shall be
considered”. The final sentence of Article 2.1(c) adds that, in applying these four factors, account shall be taken of two
general parameters, namely, the diversification of economic activities in the subsidizing country, and the length of time the
programme has been in operation.
Footnote 94: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p. 901.
Footnote 95: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p. 903.
Footnote 96: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p. 375.
Footnote 97: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p.
1167.
Footnote 98: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p. 841.
Footnote 99: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p.
1371.
Footnote 100: Panel Report, US – Upland Cotton, para. 7.1142. We note that understanding “industry” by reference to the
producers of a particular product is also consistent with Article 16.1 of the SCM Agreement, which defines “domestic
industry” as “the domestic producers as a whole of the like products ... “.
Footnote 101: China's appellant's submission, para. 255.
Footnote 102: Panel Report, US – Upland Cotton, para. 7.1142.
Footnote 103: China's appellant's submission, para. 213 (referring to Panel Report, para. 9.28).
Footnote 104: China's appellant's submission, para. 212. (emphasis added)
Footnote 105: United States' appellee's submission, para. 166 (quoting Panel Report, para. 9.28).
Footnote 106: United States' appellee's submission, para. 163 (quoting Panel Report, para. 9.26).
Footnote 107: Panel Report, para. 9.26. We therefore agree with the two illustrative examples set out by the Panel in
paragraph 9.27 of its Report. First, a subsidy would be specific under Article 2.1(a) if the relevant instrument explicitly limits
access to the financial contribution alone, since this will necessarily lead to a limitation on access to the benefit. Second, and
as China itself recognizes in paragraph 220 of its appellant's submission, an explicit limitation on access to the benefit would
also suffice to find that a subsidy is specific under Article 2.1(a) of the SCM Agreement, even in the absence of an explicit
limitation on access to the financial contribution.
Footnote 108: China's appellant's submission, para. 212.
Footnote 109: Supra, paras. 0 and 0 of this Report.
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Ø

Artigo 3

IA.

Texto do Artigo em Inglês
Part II
Prohibited Subsidies
Article 3
Prohibition

3.1

3.2

Except as provided in the Agreement on Agriculture, the following subsidies, within the
meaning of Article 1, shall be prohibited:
(a)

subsidies contingent, in law or in fact (110), whether solely or as one of several other
conditions, upon export performance, including those illustrated in Annex I (111);

(b)

subsidies contingent, whether solely or as one of several other conditions, upon the
useof domestic over imported goods.

A Member shall neither grant nor maintain subsidies referred to in paragraph 1.

Footnote 110: This standard is met when the facts demonstrate that the granting of a subsidy, without having been
made legally contingent upon export performance, is in fact tied to actual or anticipated exportation or export
earnings. The mere fact that a subsidy is granted to enterprises which export shall not for that reason alone be
considered to be an export subsidy within the meaning of this provision.
Footnote 111: Measures referred to in Annex I as not constituting export subsidies shall not be prohibited under this
or any other provision of this Agreement.

IB.

Texto do Artigo em Português
Parte II
Subsídios Proibidos
Artigo 3
Proibição

3.1

3.2

Com exceção do disposto no Acordo sobre Agricultura, serão proibidos os seguintes subsídios,
conforme definidos no Artigo 1:
(a)

subsídios vinculados de direito ou de fato4 ao desempenho exportador, quer
individualmente, quer como parte de um conjunto de condições, inclusive aqueles
indicados a título de exemplo no Anexo I5;

(b)

subsídios vinculados de fato ou de direito ao uso preferencial de produtos nacionais
em detrimento de produtos estrangeiros, quer individualmente, quer como parte de um
conjunto de condições

O Membro deste Acordo não concederá ou manterá os subsídios mencionados no parágrafo 1.

(Decreto nº 1.355, de 30 de dezembro de 1994)

4

Esta norma será satisfeita quando os fatos demonstrarem que a concessão de um subsídio, ainda que não esteja vinculada de direito ao
desempenho exportador, está de fato vinculada a exportações ou ganhos com exportações reais ou previstos. O simples fato de que subsídios
sejam concedidos a empresas exportadoras não deverá, por si só, ser considerado como subsídio a exportação, no sentido definido neste
Artigo.
5
Aquelas medidas que estejam indicadas no ANEXO I como não caracterizadoras de subsídios à exportação não serão proibidas por este
Artigo ou nenhum outro deste Acordo.
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IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 3

1.

Artigo 3.1 (a) e Nota de Rodapé 4
a) “Subsídios vinculados ao desempenho exportador”

Relatório do Painel no caso Australia - Subsidies Provided to Producers and Exporters of
Automotive Leather (Australia - Automotive Leather II), Demandante: EUA, WT/DS126/R, para.
9.55
Para o Painel, qualquer interpretação do termo “contigent ... in fact” deve passar por um exame do
termo “contigent”. O significado comum do termo “contigent” é dependente de algo, condicional. O
texto do Artigo 3.1 (a) também inclui uma nota de rodapé que prevê que o padrão de “in fact” é
respeitado se os fatos demonstram que o subsídio é, na realidade, ligado às exportações reais ou
previstos ou receitas de exportação. O significado comum de “tied to” é “restringir ou limitar uma
ação”; “limite ou restrição a comportamento, localização, condições etc”. Assim, o Painel afirma que
ambos os termos utilizados - “contingent in fact” e “tied to” - sugerem uma interpretação que requer
uma estreita ligação entre a concessão ou a manutenção de um subsídio e desempenho das
exportações.
Para. 9.55. “An inquiry into the meaning of the term “contingent … in fact” in Article 3.1(a) of the
SCM Agreement must, therefore, begin with an examination of the ordinary meaning of the word
“contingent”. The ordinary meaning of “contingent” is “dependent for its existence on something
else”, “conditional; dependent on, upon”. (112) The text of Article 3.1(a) also includes footnote 4,
which states that the standard of “in fact” contingency is met if the facts demonstrate that the subsidy
is “in fact tied to actual or anticipated exportation or export earnings”. The ordinary meaning of “tied
to” is “restrain or constrain to or from an action; limit or restrict as to behaviour, location, conditions
etc.” (113) Both of the terms used - “contingent … in fact” and “in fact tied to” – suggest an
interpretation that requires a close connection between the grant or maintenance of a subsidy and
export performance.”
Relatório do Órgão de Apelação no caso Canada - Measures Affecting the Export of Civilian
Aircraft (Canada - Aircraft), Demandante: Brasil, WT/DS70/AB/R, paras. 166 e 169-173
O Órgão de Apelação afirmou que a palavra-chave do Artigo 3.1(a) é “contingent”, cujo signifcado
ordinário é condicional ou dependente de outra coisa para sua existência. Esse conceito de “contigent”
é confirmado pelo texto do Artigo 3.1(a), que faz uma ligação entre “contigency” e condicionalidade.
Além disso, sustenta que os elementos para determinar a “de facto export contingency”, são: (i) a
concessão de um subsídio; (ii) “vinculado a”; e (iii) “anticipated export”.
Para. 166. “In confronting this issue, we start our interpretive task once more by examining the
ordinary meaning of the treaty text. In our view, the key word in Article 3.1(a) is “contingent”. As the
Panel observed, the ordinary connotation of “contingent” is “conditional” or “dependent for its
existence on something else”. (114) This common understanding of the word “contingent” is borne out
by the text of Article 3.1(a), which makes an explicit link between “contingency” and “conditionality”
in stating that export contingency can be the sole or “one of several other conditions”.”
Para. 169. “Footnote 4 makes it clear that de facto export contingency must be demonstrated by the
facts. We agree with the Panel that what facts should be taken into account in a particular case will
depend on the circumstances of that case. We also agree with the Panel that there can be no general
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rule as to what facts or what kinds of facts must be taken into account. We note that satisfaction of the
standard for determining de facto export contingency set out in footnote 4 requires proof of three
different substantive elements: first, the “granting of a subsidy”; second, “is … tied to …”; and, third,
“actual or anticipated exportation or export earnings”. (emphasis added) We will examine each of
these elements in turn.”
Para. 170. “The first element of the standard for determining de facto export contingency is the
“granting of a subsidy”. In our view, the initial inquiry must be on whether the granting authority
imposed a condition based on export performance in providing the subsidy. In the words of Article 3.2
and footnote 4, the prohibition is on the “granting of a subsidy”, and not on receiving it. The treaty
obligation is imposed on the granting Member, and not on the recipient. Consequently, we do not
agree with Canada that an analysis of “contingent … in fact … upon export performance” should
focus on the reasonable knowledge of the recipient.” (115)
Para. 171. “The second substantive element in footnote 4 is “tied to”. The ordinary meaning of “tied
to” confirms the linkage of “contingency” with “conditionality” in Article 3.1(a). Among the many
meanings of the verb “tie”, we believe that, in this instance, because the word “tie” is immediately
followed by the word “to” in footnote 4, the relevant ordinary meaning of “tie” must be to “limit or
restrict as to … conditions”. (116) This element of the standard set forth in footnote 4, therefore,
emphasizes that a relationship of conditionality or dependence must be demonstrated. The second
substantive element is at the very heart of the legal standard in footnote 4 and cannot be overlooked. In
any given case, the facts must “demonstrate” that the granting of a subsidy is tied to or contingent
upon actual or anticipated exports. (117) It does not suffice to demonstrate solely that a government
granting a subsidy anticipated that exports would result. The prohibition in Article 3.1(a) applies to
subsidies that are contingent upon export performance.”
Para. 172. “We turn now to the third substantive element provided in footnote 4. The dictionary
meaning of the word “anticipated” is “expected”. (118) The use of this word, however, does not
transform the standard for “contingent … in fact” into a standard merely for ascertaining
“expectations” of exports on the part of the granting authority. Whether exports were anticipated or
“expected” is to be gleaned from an examination of objective evidence. This examination is quite
separate from, and should not be confused with, the examination of whether a subsidy is “tied to”
actual or anticipated exports. A subsidy may well be granted in the knowledge, or with the
anticipation, that exports will result. Yet, that alone is not sufficient, because that alone is not proof
that the granting of the subsidy is tied to the anticipation of exportation.”
Para. 173. “There is a logical relationship between the second sentence of footnote 4 and the “tied to”
requirement set forth in the first sentence of that footnote. The second sentence of footnote 4 precludes
a panel from making a finding of de facto export contingency for the sole reason that the subsidy is
“granted to enterprises which export”. In our view, merely knowing that a recipient's sales are exportoriented does not demonstrate, without more, that the granting of a subsidy is tied to actual or
anticipated exports. The second sentence of footnote 4 is, therefore, a specific expression of the
requirement in the first sentence to demonstrate the “tied to” requirement. We agree with the Panel
that, under the second sentence of footnote 4, the export orientation of a recipient may be taken into
account as a relevant fact, provided that it is one of several facts which are considered and is not the
only fact supporting a finding.”
Relatório do Órgão de Apelação no caso United States - Tax Treatment for “Foreign Sales
Corporations” (US - FSC), Demandante: Comunidades Europeias, WT/DS108/AB/R, para. 117
O Órgão de Apelação afirma que os dispositivos do ASMC não fornecem ajuda explícita no que se
refere à relação entre as provisões sobre subsídios à exportação descritas no ASMC e no Artigo XVI:4
do GATT 1994. Na ausência de mensão textual específica, deve-se determinar a relação entre os
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Artigos 1.1(a)(1) e 3.1(a) do ASMC com o Artigo XVI:4 do GATT 1994, com base no contexto e nas
questões relevantes como um todo.
Para. 117. “In contrast, the provisions of the SCM Agreement do not provide explicit assistance as to
the relationship between the export subsidy provisions of the SCM Agreement and Article XVI:4 of
the GATT 1994. (119) In the absence of any such specific textual guidance, we must determine the
relationship between Articles 1.1(a)(1) and 3.1(a) of the SCM Agreement and Article XVI:4 of the
GATT 1994 on the basis of the texts of the relevant provisions as a whole. It is clear from even a
cursory examination of Article XVI:4 of the GATT 1994 that it differs very substantially from the
subsidy provisions of the SCM Agreement, and, in particular, from the export subsidy provisions of
both the SCM Agreement and the Agreement on Agriculture. First of all, the SCM Agreement
contains an express definition of the term “subsidy” which is not contained in Article XVI:4. In fact,
as we have observed previously, the SCM Agreement contains a broad package of new export subsidy
disciplines that “go well beyond merely applying and interpreting Articles VI, XVI and XXIII of the
GATT 1947”. (120) Next, Article XVI:4 prohibits export subsidies only when they result in the export
sale of a product at a price lower than the “comparable price charged for the like product to buyers in
the domestic market.” In contrast, the SCM Agreement establishes a much broader prohibition against
any subsidy which is “contingent upon export performance”. To say the least, the rule contained in
Article 3.1(a) of the SCM Agreement that all subsidies which are “contingent upon export
performance” are prohibited is significantly different from a rule that prohibits only those subsidies
which result in a lower price for the exported product than the comparable price for that product when
sold in the domestic market. Thus, whether or not a measure is an export subsidy under Article XVI:4
of the GATT 1947 provides no guidance in determining whether that measure is a prohibited export
subsidy under Article 3.1(a) of the SCM Agreement. Also, and significantly, Article XVI:4 of the
GATT 1994 does not apply to “primary products”, which include agricultural products.
Unquestionably, the explicit export subsidy disciplines, relating to agricultural products, contained in
Articles 3, 8, 9 and 10 of the Agreement on Agriculture must clearly take precedence over the
exemption of primary products from export subsidy disciplines in Article XVI:4 of the GATT 1994.”
Relatório do Órgão de Apelação no caso Canada - Certain Measures Affecting the Automotive
Industry (Canada - Autos), Demandantes: Japão e Comunidades Europeias, WT/DS139/AB/R e
WT/DS142/AB/R, para. 107
O Órgão de Apelação afirma que a nota de rodapé 4 ao Artigo 3.1(a) usa o termo “tied to” como
sinônimo de “contingent” e “conditional”.
Para. 107. “Although we are not examining whether the subsidy in this case is contingent “in fact”
upon export performance, we note that footnote 4 to Article 3.1(a) uses the words “tied to” as a
synonym for “contingent” or “conditional”. As the legal standard is the same for de facto and de jure
export contingency (121), we believe that a “tie”, amounting to the relationship of contingency,
between the granting of the subsidy and actual or anticipated exportation meets the legal standard of
“contingent” in Article 3.1(a) of the SCM Agreement.”
Relatório do Órgão de Apelação no caso Canada - Measures Affecting the Export of Civilian
Aircraft (Canada - Aircraft), Demandante: Brasil, WT/DS70/AB/R, paras. 47-49
O Órgão de Apelação afirma que a concessão de um subsídio não é, por si só, proibida pelo ASMC.
Os únicos subsídios proibidos são aqueles identificados no Artigo 3. O núcleo do Artigo 3.1(a)
consiste na proibição dos subsídios dependentes ou ligados ao desempenho exportador. Para provar a
relação de dependência entre a concessão do subsídio e o desempenho exportador, não é suficiente
demonstrar que o subsídio é concedido com o conhecimento, ou a antecipação dos resultados da
exportação. Além disso, não é suficientemente provar que o subsídio é concedido à empresas
exportadoras.
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Para. 47. “It is worth recalling that the granting of a subsidy is not, in and of itself, prohibited under
the SCM Agreement. Nor does granting a “subsidy”, without more, constitute an inconsistency with
that Agreement. The universe of subsidies is vast. Not all subsidies are inconsistent with the SCM
Agreement. The only “prohibited” subsidies are those identified in Article 3 of the SCM Agreement;
Article 3.1(a) of that Agreement prohibits those subsidies that are “contingent, in law or in fact, upon
export performance”. We have stated previously that “a subsidy is prohibited under Article 3.1(a) if it
is 'conditional' upon export performance, that is, if it is 'dependent for its existence on' export
performance.” (122) We have also emphasized that a “relationship of conditionality or dependence”,
namely that the granting of a subsidy should be “tied to” the export performance, lies at the “very
heart” of the legal standard in Article 3.1(a) of the SCM Agreement.” (123)
Para. 48. “To demonstrate the existence of this “relationship of conditionality or dependence”, we
have also stated that it is not sufficient to show that a subsidy is granted in the knowledge, or with the
anticipation, that exports will result. (124) Such knowledge or anticipation does not, taken alone,
demonstrate that the granting of the subsidy is “contingent upon” export performance. The second
sentence of footnote 4 of the SCM Agreement stipulates, in this regard, that the “mere fact that a
subsidy is granted to enterprises which export shall not for that reason alone be considered to be an
export subsidy…”. (emphasis added) That fact, by itself, does not, therefore, compel the conclusion
that there is a “relationship of conditionality or dependence”, such that the granting of a subsidy is
“tied to” export performance. However, we have also said that the export-orientation of a recipient
“may be taken into account as a relevant fact, provided it is one of several facts which are considered
and is not the only fact supporting a finding” of export contingency.” (125)
Para. 49. “Recalling all this, at its core, we see Brazil's argument about “specific targeting” essentially
as a contention that the SCM Agreement precludes the two types of targeting Brazil identifies simply
because of the high export-orientation of the Canadian regional aircraft industry. However, in our
view, the fact that an industrial sector has a high export-orientation is not, by itself, sufficient to
preclude that sector from being expressly identified as an eligible or privileged recipient of subsidies.
Nor does the high export-orientation of an industry limit, in principle, the amount of subsidies that
may be granted to that industry. As we have said, granting subsidies, in itself, is not prohibited. Under
Article 3.1(a) of the SCM Agreement, the subsidy must be export contingent to be prohibited. The two
“targeting” factors may very well be relevant to an inquiry under Article 3.1(a) of the SCM
Agreement, but they do not necessarily provide conclusive evidence that the granting of a subsidy is
“contingent”, “conditional” or “dependent” upon export performance. In these proceedings, we do not
see the two “targeting” factors, by themselves, as adequate proof of prohibited export contingency.”
Relatório do Órgão de Apelação no caso United States - Tax Treatment for “Foreign Sales
Corporations” (US - FSC), Demandante: Comunidades Europeias, WT/DS108/AB/R, para. 118
O Órgão de Apelação analisa que produzir bens em um país e utilizá-los em outro pode originar uma
vinculação sob o Artigo 3.1(a) do ASMC.
Para. 118. “It may also be recalled that the measure at issue in the original proceedings in US – FSC
contained an almost identical condition relating to “direct use … outside the United States” for
property produced in the United States. (126) In that appeal, we upheld the panel's finding that the
combination of the requirements to produce property in the United States and use it outside the United
States gave rise to export contingency under Article 3.1(a) of the SCM Agreement. We see no reason,
in this appeal, to reach a conclusion different from our conclusion in the original proceedings, namely
that there is export contingency, under Article 3.1(a), where the grant of a subsidy is conditioned upon
a requirement that property produced in the United States be used outside the United States.”
Relatório do Órgão de Apelação no caso United States – Export Subsidies on Upland Cotton (US Upland Cotton), Demandante: Brasil, WT/DS267/AB/R, paras. 570-572 e 629-630
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Um subsídio à exportação para produtos agrícolas tem que ser examinado, em primeiro lugar, sob a
ótica do Acordo sobre Agricultura. A análise com base no ASMC ocorrerá se necessária. Com efeito,
o ASMC deve funcionar como um guia nas interpretações do Acordo sobre Agricultura.
Para. 570. “In previous appeals, the Appellate Body has explained that the WTO-consistency of an
export subsidy for agricultural products has to be examined, in the first place, under the Agreement on
Agriculture (127); the examination under the SCM Agreement would follow if necessary. Turning,
then, to the Agreement on Agriculture, we note that Article 1(e) of that Agreement defines “export
subsidies” as “subsidies contingent upon export performance, including the export subsidies listed in
Article 9 of this Agreement”.”
Para. 571. “Although an export subsidy granted to agricultural products must be examined, in the first
place, under the Agreement on Agriculture, we find it appropriate, as has the Appellate Body in
previous disputes, to rely on the SCM Agreement for guidance in interpreting provisions of the
Agreement on Agriculture. Thus, we consider the export-contingency requirement in Article 1(e) of
the Agreement on Agriculture having regard to that same requirement contained in Article 3.1(a) of
the SCM Agreement.” (128)
Para. 572. “The Appellate Body has indicated, in this regard, that the ordinary meaning of
“contingent” is “conditional” or “dependent” (129) and that Article 3.1(a) of the SCM Agreement
prohibits subsidies that are conditional upon export performance, or are dependent for their existence
on export performance. (130) It has also emphasized that “a 'relationship of conditionality or
dependence', namely that the granting of a subsidy should be 'tied to' the export performance, lies at
the 'very heart' of the legal standard in Article 3.1(a) of the SCM Agreement”. (131) We are also
mindful that in demonstrating export contingency in the case of subsidies that are contingent in law
upon export performance, the “existence of that condition can be demonstrated on the basis of the very
words of the relevant legislation, regulation or other legal instrument constituting the measure”. (132)
Para. 629. “We turn to the United States' appeal of the Panel's findings under Articles 3.1 and 3.2 of
the SCM Agreement. According to the United States, “Article 3 of the SCM Agreement is subject in
its application to Article 21.1 of the Agreement on Agriculture”. (133) The United States then argues
that, because “export credit guarantees are not subject to the disciplines of export subsidies for
purposes of the Agreement on Agriculture, Article 21.1 of that Agreement renders Article 3.1(a) of the
SCM Agreement inapplicable to such measures”. (134) Furthermore, the United States asserts that
“the exemption from action under Article 13(c) is inapplicable, because it only is effective with
respect to export subsidies disciplined under the Agreement on Agriculture.” (135)
Para. 630. “The United States' argument is premised on the proposition that Article 10.2 of the
Agreement on Agriculture exempts export credit guarantees from the export subsidy disciplines in that
Agreement. The Panel rejected this proposition and we have upheld the Panel's finding in this regard.
Therefore, because it is premised on an incorrect interpretation of Article 10.2 of the Agreement on
Agriculture, we reject the United States' argument. We examine the United States' appeals from other
aspects of the Panel's assessment of the export credit guarantee programs under Article 3 of the SCM
Agreement in the following section of our Report.”
b) “Contingent in fact”
Relatório do Painel no caso European Communities - Measures Affecting Trade in Large Civil
Aircraft (EC and Certain Member States - Large Civil Aircraft), Demandante: EUA, WT/DS316/R,
paras. 7.634-7.636, 7.641 e 7.648
Em casos anteriores, foram definidos os termos “contigent” e “tied to” como, respectivamente,
“condicional” ou “dependente de outras coisas para a sua existência”, e “limitado ou restrito a”. Para o
Órgão de Apelação, neste caso, tais significados não sugerem que a relação de vinculação entre a
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concessão do subsídio e a antecipação da exportação somente podem ser demonstrada, de fato, quando
o beneficiário de um subsídio alcançar determinada performance que não poderia ser atingida sem
exportação.
Para. 7.634. “The ordinary meaning of the word “contingent” has been held in previous dispute
settlement proceedings to be “conditional” or “dependent for its existence on something else”. (136)
Likewise, the expression “tied to” has been interpreted as connoting to “limit or restrict as to ...
conditions”. (137) In our view, these meanings do not suggest that a relationship of contingency
between the granting of a subsidy and anticipated exportation can only be demonstrated, in fact, when
a subsidy recipient is required to satisfy a performance obligation that cannot be achieved without
exports. To put it another way, we see nothing in the ordinary meaning of the word “contingent” to
support the view that the required link between the anticipation of export performance and the
granting of a subsidy can only be established by proving the existence of a requirement to achieve that
anticipated performance. In this regard, it is instructive to recall that the subsidies found to be
contingent in fact upon anticipated export performance in the Canada – Aircraft and Australia –
Leather cases were not granted based on a requirement that exports take place in the future.”
Para. 7.635. “In Canada – Aircraft, the panel was asked to determine whether the “actual application”
of the Technology Partnerships Canada (“TPC”) programme constituted a subsidy contingent in fact
upon export performance. The “TPC assistance” at issue involved the provision of royalty-based
financing for a number of “high technology” projects in the Canadian regional aircraft sector. The
royalty-based repayment terms of the financing contracts before the panel required the recipients to
make repayments only if they made sales. The contracts did not require the recipients to achieve any
particular level of sales performance. Nevertheless, even in the absence of any such legal performance
obligations, the panel found that the “TPC assistance” constituted a subsidy contingent in fact upon
anticipated export performance. In doing so, it relied upon 16 considerations derived from the
materials and arguments submitted by the parties, none of which included the existence (or not) of any
requirement or obligation to make sales. (138) Similarly, in Australia – Leather, the panel was asked
to determine whether three subsidy payments made under a grant contract to Howe, an Australian
automotive leather manufacturer, were contingent in fact upon export performance. Under the grant
contract, payments were scheduled to occur in three instalments, with the first payment upon
conclusion of the contract and subsequent payments to be made on the basis of Howe meeting
performance targets, including a “best endeavours” sales target. Thus, again, the subsidies at issue in
Australia – Leather did not involve a requirement to achieve any particular sales performance.
Nevertheless, the panel found, on the basis of all the facts before it (none of which pointed to the
existence of any requirement to make sales), that the grants were contingent in fact upon anticipated
exportation.” (139)
Para. 7.636. “In our view, limiting the scope of the prohibition on subsidies that are contingent in fact
upon anticipated exportation to only those subsidies that are granted subject to the existence of a
performance obligation that can only be achieved through export sales, would create significant
potential for circumvention. It would mean that so long as Members did not include any legal
performance obligation in a contract granting a subsidy, they could escape the disciplines of the
prohibition in Article 3.1(a), even if it could be established on the basis of the facts that the grant of
the subsidy depended upon the granting authority's anticipation of export performance – that is, when
it is clear from the facts surrounding the granting of the subsidy that it was provided to a particular
enterprise precisely because of the granting authority's anticipation of exportation. For instance, a
government subsidy programme that is ostensibly open to all businesses may provide subsidies only to
those applicants indicating in their application that exports are likely to arise. Such a programme
would not involve subsidization contingent upon any export performance requirement. However, the
fact that subsidies would be granted to only those entities holding export performance expectations
shows that the anticipation of export performance was in fact a condition for the granting of each
subsidy. Under the European Communities' theory of contingency, such a subsidy programme would
46	
  

escape the prohibited subsidy disciplines of the SCM Agreement. In our view, the text of Article
3.1(a) and footnote 4 does not envisage such an outcome.”
Para. 7.641. “Among the meanings of the verb “anticipate” is “{t}ake into consideration before due
time”, “{o}bserve ... before due time”, “look forward to”, (140) “be aware of (a thing) in advance and
act accordingly” and “expect, foresee, regard as probable”. (141) In our view, all of these meanings
suggest the same thing: to “anticipate” exportation means to consider, expect or foresee that exports
will take place in the future. Thus, in the specific context of footnote 4 of the SCM Agreement,
“anticipated” exportation may be understood to be exportation that a granting authority considers,
expects or foresees will occur after it has granted a subsidy. We find support for this interpretation in
Canada – Aircraft, where the Appellate Body observed that:
The dictionary meaning of the word 'anticipated' is 'expected'. The use of this
word, however, does not transform the standard for 'contingent … in fact' into
a standard merely for ascertaining 'expectations' of exports on the part of the
granting authority. Whether exports were anticipated or 'expected' is to be
gleaned from an examination of objective evidence. This examination is quite
separate from, and should not be confused with, the examination of whether a
subsidy is 'tied to' actual or anticipated exports. A subsidy may well be
granted in the knowledge, or with the anticipation, that exports will result.
Yet, that alone is not sufficient, because that alone is not proof that the
granting of the subsidy is tied to the anticipation of exportation.” (142)

Para. 7.648. “Correctly interpreted, the legal standard set out in footnote 4 indicates that a subsidy
may be found to be contingent in fact upon anticipated export performance, and therefore prohibited
under Article 3.1(a), when there is evidence demonstrating the existence of three distinct elements: (i)
the granting of a subsidy; (ii) that is tied to; (iii) anticipated exportation or export earnings. At the
heart of this legal standard is the second element, which reflects the notion of contingency set out in
Article 3.1(a). (143) The meaning of “contingent” in Article 3.1(a) is “conditional” or “dependent for
its existence upon”. (144) Thus, in order to qualify as a prohibited export subsidy, the grant of the
subsidy must be conditional or dependent upon actual or anticipated export performance; or as we
have put it above, a subsidy must be granted because of actual or anticipated export performance.
Article 3.1(a) further provides that such export contingency may be the sole condition governing the
grant of a prohibited subsidy or it may be “one of several other conditions”. (145) However, it is clear
that mere anticipation of export performance on the part of a granting authority – that is, the
expectation or consideration that exportation or export earnings will take place in the future – is not
enough to show that a subsidy was granted contingent upon anticipated export performance. Similarly,
the language of the last sentence of footnote 4 indicates that the mere fact that an enterprise exports
cannot, alone, be used to establish the required contingency. Nevertheless, the fact that a company is
export oriented “may be taken into account as a relevant fact, provided it is one of several facts which
are considered and is not the only fact supporting a finding” of export contingency. (146) Finally, we
note that for the purpose of establishing a case of in fact contingency, each of the three elements
identified above must be separately “inferred from the total configuration of facts constituting and
surrounding the granting of the subsidy, none of which is likely to be decisive in any given case”.”
(147)
c) “Contingent in law”
Relatório do Painel no caso European Communities - Measures Affecting Trade in Large Civil
Aircraft (EC and Certain Member States - Large Civil Aircraft), Demandante: EUA, WT/DS316/R,
paras. 7.697-7.701
O Órgão de Apelação afirmou que a linguagem da nota de rodapé 4 ao Artigo 3.1 (a) sugere que o
conceito de antecipação da exportação ou de receitas de exportação é limitado às reinvindicações de
“in fact export contingency”. O Órgão reforça este argumento destacando que a norma jurídica que
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determina se um subsídio é vinculado, de fato ou de direito ao desempenho exportador, é a mesma,
devendo apenas ser diferente o tipo de prova.
Para. 7.697. “Article 3.1(a) speaks in general terms of subsidies “contingent, in law or in fact, ... upon
export performance”. Footnote 4, which is placed after the word “fact” in Article 3.1(a), clarifies that
“{t}his standard is met when the facts demonstrate that the granting of a subsidy, without having been
made legally contingent upon export performance, is in fact tied to actual or anticipated exportation
or export earnings”. (148) In our view, when read in isolation, the language of footnote 4 suggests that
the concept of “anticipated” exportation or export earnings is limited to claims of “in fact” export
contingency.”
Para. 7.698. “Relying upon certain Appellate Body observations in Canada – Autos, both parties have
expressed the view that the legal standard for the determination of whether a subsidy is contingent in
fact or in law upon export performance is the same, and that only the type of evidence that may be
relied upon differs. According to the United States, this means that the text of Article 3.1(a) and
footnote 4 equate the concepts of “contingent upon” and “tied to”, as well as “export performance”
and “actual or anticipated exportation or export earnings” for the purpose of both types of claims.
(149) The European Communities appears to agree with the United States.” (150)
Para. 7.699. “The particular passage from the Appellate Body Report in Canada – Autos that both
parties rely upon explains: “Although we are not examining whether the subsidy in this case is
contingent ‘in fact’ upon export performance, we note that footnote 4 to Article 3.1(a) uses the words
‘tied to’ as a synonym for 'contingent' or ‘conditional’. As the legal standard is the same for de facto
and de jure export contingency, we believe that a ‘tie’, amounting to the relationship of contingency,
between the granting of the subsidy and actual or anticipated exportation meets the legal standard of
'contingent' in Article 3.1(a) of the SCM Agreement.” (151)
Para. 7.700. “In our view, this Appellate Body statement was more directed to explaining that the
legal standard for “contingency” does not vary between an in fact or in law contingency claim, than to
affirming that the notion of anticipated exportation or export earnings in footnote 4 applies equally to
in law and in fact contingency claims. Nevertheless, when read in the context of footnote 4, we agree
with the parties that the concept of export performance described in Article 3.1(a) can be properly
understood to refer to actual or anticipated exportation or export earnings.”
Para. 7.701. “As we have noted above, footnote 4 clarifies the circumstances when the granting of a
subsidy will be contingent in fact upon export performance for the purpose of Article 3.1(a). This
contingent relationship is described in terms of the granting of a subsidy being in fact “tied to” actual
or anticipated exportation or export earnings. Thus, in the context of a claim that a subsidy is granted
contingent in fact upon export performance, footnote 4 equates “tied to” with “contingent”, and
“actual or anticipated exportation or export earnings” with “export performance”. The Appellate Body
has noted that footnote 4 does not alter the contingency standard between in fact and in law contingent
subsidy claims. (152) In other words, although not directly applicable to in law contingent subsidy
claims, (153) the Appellate Body has read footnote 4 as informing the notion of what amounts to
contingency for the purpose of an in law contingent subsidy claim. In our view, it is equally
appropriate to read footnote 4 as informing the meaning of “export performance” for the purpose of in
law contingent subsidy claims under Article 3.1(a).”
2.

Artigo 3.1 (b)
a) “Subsídios vinculados ao uso preferencial de produtos nacionais em detrimento de
produtos estrangeiros”
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Relatório do Órgão de Apelação no caso Canada - Certain Measures Affecting the Automotive
Industry (Canada - Autos), Demandantes: Comunidades Europeias e Japão, WT/DS139/AB/R e
WT/DS142/AB/R, paras. 123, 132, 139-143
O Órgão de Apelação determinou que a “contigency in law” é demonstrada com base nas palavras
utilizadas no instrumento legal. Esta condicionalidade pode derivar de uma necessária implicação das
palavras usadas na aplicação da medida. O Órgão entende que isso se aplica não só à vinculação sob o
Artigo 3.1(a), mas também à vinculação sob o Artigo 3.1(b) do ASMC.
Para. 123. “In our discussion of Article 3.1(a) in Section VI of this Report, we recalled that in Canada
– Aircraft we stated that “the ordinary connotation of ‘contingent’ is ‘conditional’ or ‘dependent for its
existence on something else’.” (154) Thus, a subsidy is prohibited under Article 3.1(a) if it is
“conditional” upon export performance, that is, if it is “dependent for its existence on” export
performance. In addition, in Canada – Aircraft, we stated that contingency “in law” is demonstrated
“on the basis of the words of the relevant legislation, regulation or other legal instrument.” (155)
(emphasis added) As we have already explained, such conditionality can be derived by necessary
implication from the words actually used in the measure. (156) We believe that this legal standard
applies not only to “contingency” under Article 3.1(a), but also to “contingency” under Article 3.1(b)
of the SCM Agreement.”
Para. 132. “The Panel's failure to examine fully the legal instruments at issue here and their
implications for individual manufacturers vitiates its conclusion that the CVA requirements do not
make the import duty exemption contingent “in law” upon the use of domestic over imported goods.
In the absence of an examination of the operation of the applicable CVA requirements for individual
manufacturers, the Panel simply did not have a sufficient basis for its finding on the issue of “in law”
contingency. Thus, we conclude that the Panel erred in conducting its “in law” contingency analysis.”
Para. 139. “We look first to the text of Article 3.1(b). In doing so, we observe that the ordinary
meaning of the phrase “contingent…upon the use of domestic over imported goods” is not conclusive
as to whether Article 3.1(b) covers both subsidies contingent “in law” and subsidies contingent “in
fact” upon the use of domestic over imported goods. Just as there is nothing in the language of Article
3.1(b) that specifically includes subsidies contingent “in fact”, so, too, is there nothing in that language
that specifically excludes subsidies contingent “in fact” from the scope of coverage of this provision.
As the text of the provision is not conclusive on this point, we must turn to additional means of
interpretation. Accordingly, we look for guidance to the relevant context of the provision.”
Para. 140. “Although we agree with the Panel that Article 3.1(a) is relevant context, we believe that
other contextual aspects should also be examined. First, we note that Article III:4 of the GATT 1994
also addresses measures that favour the use of domestic over imported goods, albeit with different
legal terms and with a different scope. Nevertheless, both Article III:4 of the GATT 1994 and Article
3.1(b) of the SCM Agreement apply to measures that require the use of domestic goods over imports.
Article III:4 of the GATT 1994 covers both de jure and de facto inconsistency. (157) Thus, it would be
most surprising if a similar provision in the SCM Agreement applied only to situations involving de
jure inconsistency.”
Para. 141. “Second, we recall our findings in European Communities – Regime for the Importation,
Sale and Distribution of Bananas (European Communities – Bananas) on whether or not Article II of
the GATS covers cases of de facto discrimination. (158) In that case, the Panel found that Article
XVII of the GATS provides relevant context for determining whether Article II of the GATS applies
to both de jure and de facto discrimination. On this issue, we said:
Article XVII of the GATS is merely one of many provisions in the WTO
Agreement that require the obligation of providing “treatment no less
favourable”. The possibility that the two Articles may not have exactly the
same meaning does not imply that the intention of the drafters of the GATS
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was that a de jure, or formal, standard should apply in Article II of the GATS.
If that were the intention, why does Article II not say as much? The obligation
imposed by Article II is unqualified. The ordinary meaning of this provision
does not exclude de facto discrimination. (159)

We believe the same reasoning is applicable here. The fact that Article 3.1(a) refers to “in law or in
fact”, while those words are absent from Article 3.1(b), does not necessarily mean that Article 3.1(b)
extends only to de jure contingency.”
Para. 142. “Finally, we believe that a finding that Article 3.1(b) extends only to contingency “in law”
upon the use of domestic over imported goods would be contrary to the object and purpose of the SCM
Agreement because it would make circumvention of obligations by Members too easy. We expressed a
similar concern with respect to the GATS in European Communities – Bananas when we said:
Moreover, if Article II was not applicable to de facto discrimination, it would
not be difficult - and, indeed, it would be a good deal easier in the case of
trade in services, than in the case of trade in goods – to devise discriminatory
measures aimed at circumventing the basic purpose of that Article.” (160)

Para. 143. “For all these reasons, we believe that the Panel erred in finding that Article 3.1(b) does
not extend to subsidies contingent “in fact” upon the use of domestic over imported goods. We,
therefore, reverse the Panel's broad conclusion that “Article 3.1(b) extends only to contingency in
law.” (161)
Relatório do Órgão de Apelação no caso	
   Relatório do Painel no caso United States - Export
Subsidies on Upland Cotton (US - Upland Cotton), Demandante: Brasil, WT/DS267/AB/R, paras.
532-533, 546-547 e 549-550
O Órgão de Apelação entendeu que o parágrafo 7 do Anexo 3 do Artigo 6.3 do Acordo sobre
Agricultura não lida especificamente com a mesma questão disposta no Artigo 3.1(b) do ASMC.
Para. 532. “(…) The Appellate Body has interpreted Article 21.1 to mean that the provisions of the
GATT 1994 and of other Multilateral Trade Agreements in Annex 1A apply, “except to the extent that
the Agreement on Agriculture contains specific provisions dealing specifically with the same matter”.
(162) There could be, therefore, situations other than those identified by the Panel where Article 21.1
of the Agreement on Agriculture may be applicable.”
Para. 533. “The key issue before us is whether the Agreement on Agriculture contains “specific
provisions dealing specifically with the same matter” as Article 3.1(b) of the SCM Agreement, that is,
subsidies contingent upon the use of domestic over imported goods. We, therefore, turn to the relevant
provisions of the Agreement on Agriculture.”
Para. 546. “For these reasons, we find that paragraph 7 of Annex 3 and Article 6.3 of the Agreement
on Agriculture do not deal specifically with the same matter as Article 3.1(b) of the SCM Agreement,
that is, subsidies contingent upon the use of domestic over imported goods.”
Para. 547. “We are mindful that the introductory language of Article 3.1 of the SCM Agreement
clarifies that this provision applies “[e]xcept as provided in the Agreement on Agriculture”.
Furthermore, as the United States has pointed out, this introductory language applies to both the export
subsidy prohibition in paragraph (a) and to the prohibition on import substitution subsidies in
paragraph (b) of Article 3.1. As we explained previously, in our review of the provisions of the
Agreement on Agriculture relied on by the United States, we did not find a provision that deals
specifically with subsidies that have an import substitution component. By contrast, the prohibition on
the provision of subsidies contingent upon the use of domestic over imported goods in Article 3.1(b)
of the SCM Agreement is explicit and clear. Because Article 3.1(b) treats subsidies contingent on the
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use of domestic over imported products as prohibited subsidies, it would be expected that the drafters
would have included an equally explicit and clear provision in the Agreement on Agriculture if they
had indeed intended to authorize such prohibited subsidies provided in connection with agricultural
goods. We find no provision in the Agreement on Agriculture dealing specifically with subsidies
contingent upon the use of domestic over imported agricultural goods.”
Para. 549. “We recall that the Agreement on Agriculture and the SCM Agreement “are both
Multilateral Agreements on Trade in Goods contained in Annex 1A of the Marrakesh Agreement
Establishing the World Trade Organization (the “WTO Agreement”), and, as such, are both ‘integral
parts’ of the same treaty, the WTO Agreement, that are ‘binding on all Members’”. (163) Furthermore,
as the Appellate Body has explained, “a treaty interpreter must read all applicable provisions of a
treaty in a way that gives meaning to all of them, harmoniously”. (164) We agree with the Panel that
“Article 3.1(b) of the SCM Agreement can be read together with the Agreement on Agriculture
provisions relating to domestic support in a coherent and consistent manner which gives full and
effective meaning to all of their terms”.” (165)
Para. 550. “In sum, we are not persuaded by the United States' submission that the prohibition in
Article 3.1(b) of the SCM Agreement is inapplicable to import substitution subsidies provided in
connection with products falling under the Agreement on Agriculture. WTO Members may still
provide domestic support that is consistent with their reduction commitments under the Agreement on
Agriculture. In providing such domestic support, however, WTO Members must be mindful of their
other WTO obligations, including the prohibition in Article 3.1(b) of the SCM Agreement on the
provision of subsidies that are contingent on the use of domestic over imported goods.”
III.

Comentários

A jurisprudência que analisa o Artigo 3 do ASMC trata, principalmente, da interpretação do Artigo 3.1
(a). O primeiro ponto importante consiste na interpretação da expressão “contingent”, analisada como
sinônimo de dependência de algo para a sua existência. Os Painéis apontam que essa expressão,
relacionada à “in fact tied to”, seria o núcleo do Artigo 3.1 (a). Isto porque implicaria a necessária
conexão, ou vínculo de dependência entre a concessão do subsídio e a performance exportadora. Tal
vinculação representa o ponto central para que um subsídio seja considerado proibido sob o fulcro do
Artigo 3.1 (a).
Outro ponto interessante, ressaltado na jurisprudência em relação ao Artigo 3.1 (a), foi em relação ao
sujeito da proibição contida nesse dispositivo. No caso Australia - Leather, apontou-se que a proibição
refere-se apenas à concessão do subsídio, e não ao seu recebimento. Da mesma forma, entendeu-se
que um subsídio não deve ser considerado proibido pelo mero fato de ser concedido a uma empresa
que atua como exportadora. Outros fatores devem ser considerados nessa análise.
Em relação à vinculação do subsídio ao desempenho exportador, o Órgão de Apelação esclareceu, no
caso Canada – Aircraft, que para serem proibidos não é suficiente que os subsídios sejam concedidos
com a consciência do resultado que poderá gerar no desempenho exportador, pois este fato não
necessariamente determina que o subsídio esteja vinculado ao desempenho exportador.
Também merece destaque, que o fato de um subsídio ser concedido a uma empresa exportadora, não
pressupõe que seja um subsídio vinculado ao desempenho exportador. Mas não há que se deixar de
lado que se trata de um indício, a ser analisado ao lado de outros fatores.
Em relação aos subsídios agrícolas, temos o interessante julgado US - Cotton Subsidies que trata da
relação entre o Acordo sobre Agricultura e o ASMC. De Acordo com o Órgão de Apelação, a análise
do Acordo sobre Agricultura deverá preceder a do ASMC, devendo este último, servir como guia geral
para a interpretação das disposições do Acordo sobre Agricultura.
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No que diz respeito ao Artigo 3.1 (b) do ASMC, o Órgão de Apelação entendeu que a proibição
prevista neste dispositivo se aplica aos produtos abrangidos pelo Acordo sobre Agricultura. esclareceu,
ademais, que, apesar do caput do Artigo 3 fazer uma ressalva sobre a existência de uma exceção à
aplicação das disposições relacionadas ao Acordo sobre Agricultura, os parágrafos 3.1 (a) e 3.1 (b)
continuaram a ser aplicados no âmbito deste último Acordo.
Como o ASMC e o Acordo sobre Agricultura são partes integrantes do Acordo Constitutivo da OMC,
devem ser interpretados harmoniosamente. Assim, não havendo permissão expressa no Acordo sobre
Agricultura, ou qualquer dispositivo que afaste as proibições contidas nos Artigos 3.1 (a) e 3.1 (b) do
ASMC, dever-se-á aplicar as proibições do ASMC, espedificamente previstas no Artigo 3.
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Footnote 161: Panel Report, para. 10.221
Footnote 162: Appellate Body Report, EC – Bananas III, para. 155. (See also Appellate Body Report, Chile – Price Band
System, para. 186)
Footnote 163: Appellate Body Report, Argentina – Footwear (EC), para. 81 (quoting from WTO Agreement, Article II:2).
(original emphasis) In that case, the Appellate Body was referring to the GATT 1994 and the Agreement on Safeguards.
Footnote 164: Appellate Body, Argentina – Footwear (EC), para. 81 and footnote 72 thereto (referring to Appellate Body
Report, Korea – Dairy, para. 81; Appellate Body Report, US – Gasoline, p. 23, DSR 1996:I, 3 at 21; Appellate Body Report,
Japan – Alcoholic Beverages II, p. 12, DSR 1996:I, 97 at 106; and Appellate Body Report, India – Patents (US), para. 45).
(original emphasis)
Footnote 165: Panel Report, para. 7.1071.
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Ø

Artigo 4

IA.

Texto do Artigo em Inglês
Article 4
Remedies

4.1

Whenever a Member has reason to believe that a prohibited subsidy is being granted or
maintained by another Member, such Member may request consultations with such other
Member.

4.2

A request for consultations under paragraph 1 shall include a statement of available evidence
with regard to the existence and nature of the subsidy in question.

4.3

Upon request for consultations under paragraph 1, the Member believed to be granting or
maintaining the subsidy in question shall enter into such consultations as quickly as possible.
The purpose of the consultations shall be to clarify the facts of the situation and to arrive at a
mutually agreed solution.

4.4

If no mutually agreed solution has been reached within 30 days (166) of the request for
consultations, any Member party to such consultations may refer the matter to the Dispute
Settlement Body (“DSB”) for the immediate establishment of a panel, unless the DSB decides
by consensus not to establish a panel.

4.5

Upon its establishment, the panel may request the assistance of the Permanent Group of
Experts (167) (referred to in this Agreement as the “PGE”) with regard to whether the
measure in question is a prohibited subsidy. If so requested, the PGE shall immediately
review the evidence with regard to the existence and nature of the measure in question and
shall provide an opportunity for the Member applying or maintaining the measure to
demonstrate that the measure in question is not a prohibited subsidy. The PGE shall report its
conclusions to the panel within a time-limit determined by the panel. The PGE's conclusions
on the issue of whether or not the measure in question is a prohibited subsidy shall be accepted
by the panel without modification.

4.6

The panel shall submit its final report to the parties to the dispute. The report shall be
circulated to all Members within 90 days of the date of the composition and the establishment
of the panel's terms of reference.

4.7

If the measure in question is found to be a prohibited subsidy, the panel shall recommend that
the subsidizing Member withdraw the subsidy without delay. In this regard, the panel shall
specify in its recommendation the time-period within which the measure must be withdrawn.

4.8

Within 30 days of the issuance of the panel's report to all Members, the report shall be adopted
by the DSB unless one of the parties to the dispute formally notifies the DSB of its decision to
appeal or the DSB decides by consensus not to adopt the report.

4.9

Where a panel report is appealed, the Appellate Body shall issue its decision within 30 days
from the date when the party to the dispute formally notifies its intention to appeal. When the
Appellate Body considers that it cannot provide its report within 30 days, it shall inform the
DSB in writing of the reasons for the delay together with an estimate of the period within
which it will submit its report. In no case shall the proceedings exceed 60 days. The appellate
report shall be adopted by the DSB and unconditionally accepted by the parties to the dispute
unless the DSB decides by consensus not to adopt the appellate report within 20 days
following its issuance to the Members. (168)
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4.10

In the event the recommendation of the DSB is not followed within the time-period specified
by the panel, which shall commence from the date of adoption of the panel’s report or the
Appellate Body’s report, the DSB shall grant authorization to the complaining Member to take
appropriate (169) countermeasures, unless the DSB decides by consensus to reject the request.

4.11

In the event a party to the dispute requests arbitration under paragraph 6 of Article 22 of the
Dispute Settlement Understanding (“DSU”), the arbitrator shall determine whether the
countermeasures are appropriate. (170)

4.12

For purposes of disputes conducted pursuant to this Article, except for time-periods
specifically prescribed in this Article, time-periods applicable under the DSU for the conduct
of such disputes shall be half the time prescribed therein.

Footnote 166: Any time-periods mentioned in this Article may be extended by mutual agreement.
Footnote 167: As established in Article 24.
Footnote 168: If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for this purpose.
Footnote 169: This expression is not meant to allow countermeasures that are disproportionate in light of the fact that the subsidies dealt
with under these provisions are prohibited.
Footnote 170: This expression is not meant to allow countermeasures that are disproportionate in light of the fact that the
subsidies dealt with under these provisions are prohibited.

IB.

Texto do Artigo em Português
Parte II
Subsídios Proibidos
Artigo 4
Recursos

4.1

Sempre que um Membro tenha motivos para crer que um subsídio proibido esteja sendo
concedido ou mantido por outro Membro, poderá o primeiro pedir a realização de consultas ao
segundo.

4.2

A solicitação de consultas sob o disposto no parágrafo 1 deverá incluir relação das provas
disponíveis relativas â existência e à natureza do subsídio em questão.

4.3

Ao receber solicitação de consulta sob o disposto no parágrafo 1, o Membro que se acredita
conceda ou mantenha o subsídio em apreço deverá entabular consultas o mais rapidamente
possível. O propósito das consultas será esclarecer os fatos em causa e chegar a solução
mutuamente aceitável.

4.4

Se não se chegar a solução mutuamente aceitável no prazo de 30 dias6 a contar do
pedido de consultas, qualquer Membro delas participante poderá elevar o assunto ao Órgão de
Solução de Controvérsias (DSB) para imediato estabelecimento de grupo especial, a menos
que o DSB decida por consenso pelo não estabelecimento de grupo especial.

4.5

Uma vez estabelecido, o grupo especial poderá solicitar assistência do Grupo Permanente de
Especialistas7 (GPE) com vistas a determinar se a medida em apreço é um subsídio
proibido. Caso lhe seja solicitado, o GPE devera imediatamente analisar as provas para
determinar a existência e a natureza da medida em causa e devera oferecer ao Membro que
aplica ou mantém a medida, a oportunidade de demonstrar que a mesma não é um subsídio
proibido. O GPE deverá apresentar suas conclusões ao grupo especial dentro de prazo por este
ultimo estabelecido. As conclusões do GPE sobre se a medida em causa é ou não um subsídio
proibido deverão ser aceitas pelo grupo especial sem modificação.

6
7

Quaisquer prazos mencionados neste Acordo poderão ser estendidos por Acordo entre as partes.
Estabelecido no Artigo 24.
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4.6

O grupo especial apresentará seu relatório final às partes litigantes. O relatório deverá ser
circulado entre todos os Membros dentro de 90 dias a contar da composição do grupo especial
e do estabelecimento de seus termos de referência.

4.7

Se a medida em análise for considerada subsídio proibido, o grupo especial deverá recomendar
ao Membro outorgante que a retire sem demora. A esse respeito, o grupo especial deverá
especificar em sua recomendação o prazo em que a medida devera ser retirada.

4.8

Dentro de 30 dias da divulgação do relatório do grupo especial a todos os Membros, deverá o
mesmo ser adotado pelo DSB, a menos que uma das partes litigantes notifique formalmente o
DSB sobre sua decisão de apelar ou que o DSB decida por consenso não adotar o relatório.

4.9

Quando ocorrer apelação de relatório do grupo especial, o Órgão de Apelação deverá exarar
sua decisão no prazo de 30 dias contados a partir da data em que a parte litigante tiver
formalmente comunicado sua intenção de apelar. Caso o Órgão de Apelação considere não
poder apresentar relatório dentro de 30 dias, deverá informar o DSB por escrito das razões
pelas quais prevê o atraso e estimar o prazo dentro do qual apresentará o relatório. Em
nenhuma hipótese os procedimentos excederão 60 dias. O relatório da apelação deverá ser
adoçado pelo DSB e aceito incondicionalmente pelas partes litigantes, a menos que o DSB
decida por consenso não adotá-lo no prazo de até 20 dias após a circulação do relatório entre
os Membros8.

4.10

Na hipótese de a recomendação do DSB não ser cumprida dentro do prazo especificado pelo
grupo especial, que se começará a contar a partir da data de adoção do relatório do grupo
especial ou do relatório do Órgão de Apelação, o DSB autorizará o Membro reclamante a
adorar as contramedidas apropriadas9, a menos que o DSB decida por consenso rejeitar o
pedido.

4.11

Na hipótese de uma parte litigante requerer arbitragem á luz do parágrafo 6 do Artigo 22 do
Entendimento sobre Solução de Controvérsias (DSU), o árbitro determinará se são apropriadas
as contramedidas10

4.12

Para os litígios regidos pelo disposto neste Artigo, serão reduzidos â metade os prazos
aplicáveis em obediência ao disposto no DSU acerca dos procedimentos de tais litígios, com
exceção daqueles prazos especificamente previstos neste Artigo.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.
1.

Interpretação e Aplicação do Artigo 4
Artigo 4.2
a) “Relação das provas disponíveis na solicitação de consultas”

8

Na hipótese de não estar prevista reunião regular do DSB nesse período, deverá realizar-se reunião expressamente para esse fim.
Essa expressão não se destina a autorizar contramedidas desproporcionais com base no fato de que os subsídios de que tratam essas
disposições são proibidos.
10
Essa expressão não se destina a autorizar contramedidas desproporcionais com base no fato de que os subsídios de que tratam essas
disposições são proibidos.
9
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Relatório do Painel no caso Australia - Subsidies Provided to Producers and Exporters of

Automotive Leather (Australia - Automotive Leather II), Demandante: EUA,
WT/DS126/R, paras. 9.19-9.20, 9.26-9.27 e 9.29
O Painel deliberou sobre o conceito de “available evidence”, contido no Artigo 4.2, interpretando-o
como uma “expressão em palavras sobre os fatos à sua disposição, no momento do pedido de
consultas, capaz de dar suporte à conclusão”. Entendeu ademais, que mesmo em se tratando de um
procedimento acelerado, o demandante deve tornar conhecido e à disposição todos os argumentos e
fatos desde o momento do pedido de consultas.
Para. 9.19. “Turning to the question of what is required as a “statement of available evidence”, we
note that Australia reads this to require disclosure of all facts and evidence on which the complaining
Member will rely in the course of the dispute. Indeed, Australia asserts that any exhibits should have
been provided at the time consultations were requested. (171) The ordinary meaning of the phrase
“statement of available evidence” does not support Australia's position. The word “evidence” is
defined as “available facts, circumstances, etc., supporting or otherwise a belief, proposition,
etc.”(172) “Available” is defined as “at one's disposal”, and “statement” is defined as “expression in
words”. (173) Thus, based on the ordinary meaning of the terms, Article 4.2 requires a complaining
Member to include in the request for consultations an expression in words of the facts at its disposal at
the time it requests consultations in support of the conclusion that it has, in the words of Article 4.1,
“reason to believe that a prohibited subsidy is being granted or maintained”. This is, in our view,
considerably less than Australia would have Article 4.2 require.”
Para. 9.20. “Moreover, nothing in the context or object and purpose of Article 4.2 suggests to us that
the statement of available evidence must be as comprehensive as Australia would require. The mere
fact that proceedings under Article 4 of the SCM Agreement are accelerated by comparison to dispute
settlement proceedings under the DSU does not, in our view, require us to read into Article 4.2 a
requirement that the complainant disclose all facts and arguments in its request for consultations. In
dispute settlement proceedings conducted pursuant to a normal schedule, a complaining Member is not
even required to include a statement of the facts and arguments in a request for establishment of a
panel – which comes considerably later in the dispute settlement process, after a consultation request
has been made and after the parties have consulted. The complaining party is required only to identify
the claims concerning the matter at issue; the facts and arguments on which it relies to establish its
case must be submitted only in the first and subsequent submissions of the party to a panel. (174) To
the extent that the additional requirement of Article 4.2 can be linked to the expedited nature of the
proceedings, the additional requirement of a statement of available evidence satisfies the need
adequately to apprise the responding Member of the information upon which the complaining Member
bases its request for consultations, and serves in addition to inform the resulting consultations.”
Para. 9.26. “As discussed above, Article 4.2 does not require a complaining Member to disclose
arguments in the request for consultations. Thus, there is no basis for limiting the scope of arguments
in this proceeding.”
Para. 9.27. “Article 4.2 does contain a requirement, not present in the DSU, that a complainant
include a “statement of available evidence” in its request for consultations. However, we do not
consider that the scope of the evidence that a panel may consider is limited in any way by such a
statement of available evidence. In this respect, we note Article 4.3 of the SCM Agreement, which
explicitly states that one of the purposes of consultations “shall be to clarify the facts of the
situation…”. (emphasis added) This provision implies that additional facts or evidence will be
developed during consultations. Moreover, the Appellate Body has recognized that consultations play
a significant role in developing the facts in a dispute settlement proceeding. For example, in India Patents (175), the Appellate Body observed that “the claims that are made and the facts that are
established during consultations do much to shape the substance and the scope of subsequent panel
proceedings”. (emphasis added) This is consistent with the view that a central purpose of consultations
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in general, and of consultations under Article 4 of the SCM Agreement in particular, is to clarify and
develop the facts of the situation.”
Para. 9.29. “Finally, as noted above, in the usual case, a complaining Member is not even required to
include its facts and arguments in a request for establishment of a panel – which comes considerably
later in the dispute settlement process than the consultation request. This implies that the scope of the
facts and evidence that may be considered in a dispute settlement proceeding should not be limited to
those set out in the request for consultations, merely because a proceeding under Article 4 of the SCM
Agreement is conducted on an accelerated time schedule. Article 4.2 does require a complaining
Member to include more information about its case in its request for consultations than is otherwise
required under the DSU. This serves to provide a responding Member with a better understanding of
the matter in dispute, and serves as the basis for consultations. Specifically, the statement of available
evidence informs the responding Member of the facts at the disposal of the complaining Member at
the time it requests consultations that support the complaining Member's conclusion that it has “reason
to believe” that a prohibited subsidy is being granted or maintained by the responding Member. The
statement of available evidence thus informs the beginning of the dispute settlement process – it does
not limit the scope of evidence and argument for the entire proceeding that may ensue to only what is
in the request for consultations.”
Relatório do Órgão de Apelação no caso United States - Tax Treatment for “Foreign Sales
Corporations” (US - FSC), Demandante: Comunidades Europeias, WT/DS108/AB/R,
paras. 159-161
Neste caso, o Órgão de Apelação determina a leitura e aplicação conjunta do Artigo 4.2 do ASMC e
do Artigo 4.4 do DSU, de forma que um pedido de consultas relacionado a subsídios proibidos deve
satisfazer os requisitos de ambos os Acordos, sendo necessário que se identifique: (i) a medida; (ii) a
base legal para a reclamação, conforme o Artigo 4.4 do DSU; e (iii) as evidências relativas à
existência e natureza do subsídio, disponíveis no momento do pedido de consultas, de Acordo com o
Artigo 4.2 do ASMC.
Para. 159. “Article 1.2 of the DSU states that “the rules and procedures of the DSU shall apply
subject to the special or additional rules and procedures on dispute settlement contained in the covered
agreements as are identified in Appendix 2 to this Understanding”. Article 4.2 of the SCM Agreement
is listed as a “special or additional rule or procedure” in Appendix 2 to the DSU. In our Report in
Guatemala - Cement, we said that “the rules and procedures of the DSU apply together with the
special or additional provisions of the covered agreement” except that, “in the case of a conflict
between them”, the special or additional provision prevails. (176) Article 4.4 of the DSU requires that
all requests for consultations, under the covered agreements, “give reasons for the request, including
identification of the measures at issue and an indication of the legal basis for the complaint.”
(emphasis added) It is clear to us that Article 4.4 of the DSU and Article 4.2 of the SCM Agreement
can and should be read and applied together, so that a request for consultations relating to a prohibited
subsidy claim under the SCM Agreement must satisfy the requirements of both provisions.”
Para. 160. “Article 4 of the SCM Agreement provides for accelerated dispute settlement procedures
for claims involving prohibited subsidies under Article 3 of the SCM Agreement. The determination
of whether a prohibited subsidy is being granted or maintained under Article 3 of the SCM Agreement
raises complex factual questions, particularly in the case of subsidies that are claimed to be de facto
contingent upon export performance. Also, Article 4.5 of the SCM Agreement allows a panel to
request the assistance of the Permanent Group of Experts on whether the measure is a prohibited
subsidy. Given the accelerated timeframes for disputes involving claims of prohibited subsidies, and
given that the issue of whether a measure is a prohibited subsidy often requires a detailed examination
of facts, it is important to stress the requirement of Article 4.2 that there be “a statement of available
evidence with regard to the existence and nature of the subsidy in question” at the consultation stage in
a dispute.”
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Para. 161. “We emphasize that this additional requirement of “a statement of available evidence”
under Article 4.2 of the SCM Agreement is distinct from – and not satisfied by compliance with – the
requirements of Article 4.4 of the DSU. Thus, as well as giving the reasons for the request for
consultations and identifying the measure and the legal basis for the complaint under Article 4.4 of the
DSU, a complaining Member must also indicate, in its request for consultations, the evidence that it
has available to it, at that time, “with regard to the existence and nature of the subsidy in question”. In
this respect, it is available evidence of the character of the measure as a “subsidy” that must be
indicated, and not merely evidence of the existence of the measure. We would have preferred that the
Panel give less relaxed treatment to this important distinction.”
Relatório do Órgão de Apelação no caso Relatório do Painel no caso United States Export
Subsidies on Upland Cotton (US - Upland Cotton), Demandante: Brasil, WT/DS267/AB/R, para.
308
O Órgão de Apelação menciona que a apreciação da “available evidence” deverá ser feita caso a caso,
devendo ser realizada no estágio inicial da disputa. Esclareceu ainda que, trata-se de uma declaração a
ser fornecida sobre uma evidência, e não a evidência em si.
Para. 308. “We recognize that the statement of available evidence plays an important role in WTO
dispute settlement. The adequacy of the statement of available evidence must be determined on a case
by case basis. As the Panel stated, moreover, the “statement of available evidence ... is the starting
point for consultations, and for the emergence of more evidence concerning the measures by reason of
the clarification of the ‘situation’”. (177) It is, therefore, important to bear in mind that the
requirement to submit a statement of available evidence applies in the earliest stages of WTO dispute
settlement, and that the requirement is to provide a “statement” of the evidence and not the evidence
itself.” (178)
2.

Artigo 4.7
a) “Retirada do subsídio sem demora”

Relatório do Painel no caso Australia - Subsidies Provided to Producers and Exporters of
Automotive Leather (Australia - Automotive Leather II), Demandante: EUA, WT/DS126/R,
paras. 6.27 e 6.39
O Painel determina que o termo “withdraw” não abarca somente ações prospectivas, mas também a
retirada ou remoção da contribuição financeira que tenha sido base do subsídio proibido.
Para. 6.27. “Turning first to the ordinary meaning of the term, the word “withdraw” has been defined
as: “pull aside or back (withdraw curtain, one's hand); take away, remove (child from school, coins
from circulation, money from bank, horse from race, troops from position, favour etc. from person);
retract (offer, statement, promise)”. (179) This definition does not suggest that “withdraw the subsidy”
necessarily requires only some prospective action. To the contrary, it suggests that the ordinary
meaning of “withdraw the subsidy” may encompass “taking away” or “removing” the financial
contribution found to give rise to a prohibited subsidy. Consequently, an interpretation of “withdraw
the subsidy” that encompasses repayment of the prohibited subsidy seems a straightforward reading of
the text of the provision.”
Para. 6.39. “Based on the ordinary meaning of the term “withdraw the subsidy”, read in context, and
in light of its object and purpose, and in order to give it effective meaning, we conclude that the
recommendation to “withdraw the subsidy” provided for in Article 4.7 of the SCM Agreement is not
limited to prospective action only but may encompass repayment of the prohibited subsidy.”
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Relatório do Órgão de Apelação no caso Brazil - Export Financing Programme for Aircraft
(Brazil - Aircraft), Demandante: Canadá, WT/DS46/ARB, para. 45
O Órgão de Apelação determina que o termo “withdraw” abarca a retirada ou remoção da contribuição
financeira que tenha sido base do subsídio proibido.
Para. 45. “Turning to the ordinary meaning of “withdraw”, we observe first that this word has been
defined as “remove” or “take away” (180), and as “to take away what has been enjoyed; to take from.”
(181) This definition suggests that “withdrawal” of a subsidy, under Article 4.7 of the SCM
Agreement, refers to the “removal” or “taking away” of that subsidy. (…)”
Relatório do Órgão de Apelação no caso United States of America - Tax Treatment for ‘Foreign
Sales Corporations’ (US - FSC), Demandante: Comunidades Europeias, WT/DS108/AB/RW2,
paras. 82-84, 88-89
Segundo este julgado, a obrigação de retirar completamente os subsídios proibidos só cessa com a sua
completa retirada, de forma que a utilização de medida que o substitua ou a sua retirada parcial podem
dar ensejo à aplicação de medidas compensatórias proporcionais, enquanto não houver retirada total.
Além disso, determina-se que, caso o DSB faça uma recomendação com base no Artigo 21.5, e haja a
oportunidade de emitir novo parecer com base no Artigo 4.7, continua válido a recomendação feita
inicialmente.
Para. 82. “It is clear from the text of Article 4.7 that, when a panel finds a measure at issue to be a
prohibited subsidy, the panel is required to make a recommendation with two components: (i) that the
subsidy be withdrawn “without delay”; and (ii) that the time period within which the subsidy must be
withdrawn be specified by the Panel. When such a recommendation is adopted by the DSB, it must be,
by virtue of Article 17.14 of the DSU, “unconditionally accepted by the parties to the dispute”, and it
thus becomes effective and binding on the parties. Pursuant to Article 4.10 of the SCM Agreement, if
compliance with an Article 4.7 recommendation is not achieved within the time period specified, the
DSB may authorize the imposition of appropriate countermeasures upon the subsidizing Member.”
Para. 83. “We are of the view that the obligation of the subsidizing Member to withdraw the
prohibited subsidy “without delay”, and within the time period specified, emanates from a finding of a
violation of Article 3 of the SCM Agreement and a consequent Article 4.7 recommendation once
adopted by the DSB. That recommendation under Article 4.7 remains in effect until the Member
concerned has fulfilled its obligation by fully withdrawing the prohibited subsidy. (182) Where a
Member withdraws a prohibited subsidy only in part, it has failed to comply fully with its WTO
obligation and the Article 4.7 recommendation continues to be in effect with respect to the part of the
subsidy that has not been withdrawn. Similarly, full withdrawal of a prohibited subsidy within the
meaning of Article 4.7 of the SCM Agreement cannot be achieved by a “measure taken to comply” that
replaces the original subsidy with yet another subsidy found to be prohibited. In both instances, the
Member cannot be said to have complied with the obligation to withdraw fully the prohibited
subsidy.” (183)
Para. 84. “As a result, if, in an Article 21.5 proceeding, a panel finds that the measure taken to comply
with the Article 4.7 recommendation made in the original proceedings does not achieve full
withdrawal of the prohibited subsidy — either because it leaves the entirety or part of the original
prohibited subsidy in place, or because it replaces that subsidy with another subsidy prohibited under
the SCM Agreement — the implementing Member continues to be under the obligation to achieve full
withdrawal of the subsidy. The obligation to comply with an Article 4.7 recommendation remains in
effect, even if several proceedings under Article 21.5 become necessary, until the prohibited subsidy is
fully withdrawn.”
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Para. 88. “We now turn to the issue of whether an Article 21.5 panel has the authority to make a new
recommendation pursuant to Article 4.7 of the SCM Agreement. At the oral hearing, the United States
confirmed that, upon further reflection, it withdrew its appeal concerning this issue. (184) The United
States further stated that it based its appeal on the other grounds it had advanced, namely, that there
was no Article 4.7 recommendation of the DSB in this case with respect to the ETI tax exclusion and
that, therefore, the United States was under no obligation to withdraw it by virtue of Article 4.7 of the
SCM Agreement.” (185)
Para. 89. “In our view, whether the first Article 21.5 panel made or could make a new Article 4.7
recommendation is not dispositive of the question whether the original Article 4.7 recommendation
continues to be in effect until full compliance is achieved. (186) Like the Panel, we see “no material
significance in the purported lack of an explicit ‘new’ ... recommendation under Article 4.7 of the
SCM Agreement in the first [Article 21.5] compliance proceeding.” (187)
Relatório do Órgão de Apelação no caso European Communities - Measures Affecting Trade in
Large Civil Aircraft (EC and certain Member States - Large Civil Aircraft), Demandante: EUA,
WT/DS316/AB/R, paras. 7.279 e 7.283
O Órgão de Apelação não se convenceu com o argumento das Comunidades Europeias de que a
“retirada” de um subsídio poderia se dar quando uma empresa previamente subsidiada distribuísse
dinheiro para seus proprietários, desde que a transferência resultasse em remoção do valor
instrumental contribuído ao recipiente do subsídio.
Para. 7.279. “In relation to the so-called “extraction” of cash from Dasa which the European
Communities contends is equivalent to the withdrawal of a subsidy, we note that the cash and cash
equivalents were retained by DaimlerChrysler (i.e., Dasa), and were not transferred to the German
government. The European Communities indicates that it is not arguing that the cash “extraction” by
Daimler Chrysler constitutes the “repayment” of subsidies granted to Dasa and Deutsche Airbus by the
granting authority; i.e., the German government. (188) However, the European Communities contends
that there are circumstances in which the transfer of funds or other assets by the recipient of a subsidy
to an entity other than the granting authority could nevertheless constitute “withdrawal” of the subsidy
for purposes of the SCM Agreement. (189) Such circumstances would include, the European
Communities contends, distributions of cash from a previously-subsidized firm to the owners of that
firm, provided the transfer results in the removal of the “incremental value contributed to the recipient
by the subsidy”.” (190)
Para. 7.283. “We do not consider it necessary to address in detail the United States' arguments as to
situations that would constitute the “withdrawal” of a subsidy for purposes of Articles 4.7 and 7.8 of
the SCM Agreement. We are not persuaded by the European Communities' contention that a
“withdrawal” of a subsidy could arise where a previously subsidized firm distributes cash to its
Owners provided the transfer results in the removal of the “incremental value contributed to the
recipient by the subsidy”. (…)”
III.

Comentários

A jurisprudência relativa ao Artigo 4 do ASMC discute prioritariamente as controvérsias geradas pela
relação das provas disponíveis na solicitação de consultas e a retirada do subsídio sem demora,
encontradas respectivamente nos parágrafos 4.2 e 4.7. Com relação ao Artigo 4.2, a controvérsia se dá
pela não especificação da expressão “relação das provas disponíveis” (“statement of avaible
evidence”), documento necessariamente anexo ao pedido de consultas por parte de um Membro que
tenha motivos para crer que um subsídio esteja sendo concedido ou mantido por outro Membro.
Assim, a jurisprudência da OMC viu-se obrigada a definir os contornos de tal expressão. De Acordo
com os painelistas, a “relação das provas disponíveis” deve ser uma “expressão em palavras”
(“expression in words”), uma justificativa escrita dos fatos à disposição no momento em que o
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Membro solicitou a consulta, suficiente para apoiar a conclusão de que um subsídio esteja sendo
concedido ou mantido por outro Membro.
O Artigo 4.2 não requer que a “relação das provas disponíveis” do Membro demandante apresente
todos seus argumentos, ou a própria evidência no pedido de consulta, mas apenas uma “instrução” de
argumentos e evidências, devendo a sua adequação e satisfação ser determinada caso a caso. A
“relação de provas disponíveis” apresentada não tem por objetivo limitar o âmbito das provas e
argumentos o processo de solução de controvérsias, mas apenas informar o início deste. Ainda, a
jurisprudência da OMC traça a relação entre o Artigo 4.2 do ASCM e o Artigo 4.4 (191) do DSU.
De Acordo com o Painel, ambos devem ser lidos e aplicados conjuntamente. Um pedido de consulta
relativo à existência de subsídios proibidos no âmbito do ASCM deve satisfazer também os requisitos
do DSU. Assim, enfatiza-se que a “relação das provas disponíveis” é elemento distinto dos “motivos
do pedido” e “identificação da medida e base legal”, devendo o Membro demandante atentar-se a
esses critérios separadamente. Quanto ao Artigo 4.7, a controvérsia se dá pela “retirada” (“withdraw”)
da medida, caso a mesma seja considerada um subsídio proibido. A jurisprudência da OMC define
“retirada” como a remoção da contribuição financeira que dá origem ao subsídio proibido. Para ser
considerada válida, a remoção deve sempre ser “total”, ou seja, o Membro não pode manter parte do
subsídio ou substituí-lo por outro subsídio proibido pelo ASCM.
FOOTNOTES:
Footnote 171: Australia's first submission at para. 41, supra, para. 6.51.
Footnote 172: Concise Oxford Dictionary, ninth ed., 1995.
Footnote 173: Id.
Footnote 174: Nota de Rodapé Original: In European Communities – Bananas, WT/DS27/AB/R, adopted 25 September
1997, para. 141, the Appellate Body stated: “… there is a significant difference between the claims identified in the request
for the establishment of a panel, which establish the panel's terms of reference under Article 7 of the DSU, and the arguments
supporting those claims, which are set out and progressively clarified in the first written submissions, the rebuttal
submissions and the first and second panel meetings with the parties.”
Footnote 175: Appellate Body Report, India – Patents, WT/DS50/AB/R, adopted 16 January 1998, para. 94.
Footnote 176: Guatemala – Cement, supra, footnote 55, para. 65.
Footnote 177: Panel Report, para. 7.100.
Footnote 178: Panel Report, Australia – Automotive Leather II, para. 9.19.
Footnote 179: Concise Oxford Dictionary, sixth edition, (1976).
Footnote 180: Concise Oxford English Dictionary (Clarendon Press, 1995), p. 1609.
Footnote 181: Black's Law Dictionary (West Publishing, 1990), p. 1602.
Footnote 182: As noted earlier, Article 17.14 of the DSU provides that Appellate Body reports, including panel findings
upheld or modified by the Appellate Body, are to be unconditionally accepted by the parties to the dispute upon adoption by
the DSB.
Footnote 183: We recall that the Appellate Body has previously held that Article 21.5 proceedings involve not any measure
taken by a WTO Member, but rather “measures taken to comply with the recommendations and rulings”. (Appellate Body
Report, Canada – Aircraft (Article 21.5 – Brazil), para. 36) We also recall the findings of the Appellate Body and the criteria
identified by the Appellate Body to determine when a measure has a “particularly close relationship to the declared ‘measure
taken to comply’”. (Appellate Body Report, US – Softwood Lumber IV (Article 21.5 – Canada), para. 77) There are a number
of dimensions that would have to be examined to determine whether a challenged subsidy falls within the scope of “measures
taken to comply”. We note that the issue of what constitutes “measures taken to comply” that can be examined in an Article
21.5 proceeding is not before us in this appeal.
Footnote 184: United States' appellant's submission, footnote 36 to para. 38. The United States confirmed this in response to
questioning at the oral hearing.
Footnote 185: The United States does not dispute that it is under an obligation to withdraw fully the ETI subsidy by virtue of
Articles 3.1(a) and 3.2 of the SCM Agreement.
Footnote 186: We note that the United States “does not contest that it was under an obligation [deriving from Article 3 of the
SCM Agreement] to remedy these inconsistencies with its WTO Agreement obligations”, regardless of whether or not there
is a specific Article 4.7 recommendation. (United States' appellant's submission, para. 41)
Footnote 187: Panel Report, para. 7.55. See also Panel Report, US – FSC (Article 21.5 – EC), para. 9.1(e)); and Appellate
Body Report, US – FSC (Article 21.5 – EC), para. 257.
Footnote 188: European Communities, confidential oral statement at the second meeting with the Panel (EC, SCOS), para. 5.
Footnote 189: EC, Answer to Panel Question 222, para. 558.
Footnote 190: EC, Answer to Panel Question 222, para. 559.
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Footnote 191: “4.4 All such requests for consultations shall be notified to the DSB and the relevant Councils and
Committees by the Member which requests consultations. Any request for consultations shall be submitted in writing and
shall give the reasons for the request, including identification of the measures at issue and an indication of the legal basis for
the complaint”.	
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Ø

Artigo 5

IA.

Texto do Artigo em Inglês
Article 5
Adverse Effects

No Member should cause, through the use of any subsidy referred to in paragraphs 1 and 2 of
Article 1, adverse effects to the interests of other Members, i.e.:
(a)

injury to the domestic industry of another Member (192);

(b)

nullification or impairment of benefits accruing directly or indirectly to other
Members under GATT 1994 in particular the benefits of concessions bound under
Article II of GATT 1994 (193);

(c)

serious prejudice to the interests of another Member. (194)

This Article does not apply to subsidies maintained on agricultural products as provided in Article 13
of the Agreement on Agriculture.
Footnote 192: “The term “injury to the domestic industry” is used here in the same sense as it is used in Part V.”
Footnote 193: “The term “nullification or impairment” is used in this Agreement in the same sense as it is used in the relevant
provisions of GATT 1994, and the existence of such nullification or impairment shall be established in accordance with the practice
of application of these provisions.”
Footnote 194: “The term “serious prejudice to the interests of another Member” is used in this Agreement in the same sense as it
is used in paragraph 1 of Article XVI of GATT 1994, and includes threat of serious prejudice.”

IB.

Texto do Artigo em Português
Artigo 5
Efeitos Danosos

Nenhum Membro deverá causar, por meio da aplicação de qualquer subsídio mencionado nos
parágrafos 1 e 2 do Artigo 1, efeitos danosos aos interesses de outros Membros, isto é:
(a)

dano à indústria nacional de outro Membro11;

(b)

anulação ou prejuízo de vantagens resultantes para outros Membros, direta ou
indiretamente, do GATT 1994, em especial as vantagens de concessões consolidadas
sob o Artigo II do GATT 199412;

(c)

grave dano aos interesses de outro Membro13.

Este Artigo não se aplica aos subsídios mantidos para produtos agrícolas, conforme o disposto no
Artigo 13 do Acordo sobre Agricultura.
(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.

11

O termo “dano à indústria nacional” é aqui usado no mesmo sentido em que se encontra na Parte V.
O termo “anulação ou prejuízo” é usado este Acordo no mesmo sentido em que se encontra nas disposições pertinentes do GATT
1994 e a existência de tais anulação ou prejuízo será estabelecida de Acordo com a prática da aplicação destas disposições.
13
O termo “grave dano aos interesses de outro Membro” é usado neste Acordo no mesmo sentido em que se encontra no parágrafo 1 do
Artigo XVI do GATT 1994 e inclui ameaça de dano grave.
12
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II.

Interpretação e Aplicação do Artigo 5

1.

Efeito Adverso

O Painel decidiu que uma diminuição significante nos preços, nos termos do Artigo 6.3(c), é suficiente
para caracterizar “grave dano”, com base no Artigo 5 (c).
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/R, paras. 485-486 e 488
Para. 485. “Having found that the effect of the price-contingent subsidies is significant price
suppression within the meaning of Article 6.3(c) of the SCM Agreement, the Panel then considered
whether the United States had caused adverse effects in the form of serious prejudice to the interests of
Brazil through the use of these subsidies, contrary to Article 5(c) of the SCM Agreement. The Panel
found that the significant price suppression it had found under Article 6.3(c) of the SCM Agreement
amounted to serious prejudice within the meaning of the Article 5(c) of the SCM Agreement, based on
the following findings”:
[A]n affirmative conclusion that the effects-based situation in Article 6.3(c)
exists is a sufficient basis for an affirmative conclusion that “serious
prejudice” exists for the purposes of Article 5(c) of the SCM Agreement.
[A]ssuming arguendo that any sort of additional demonstration is necessary to
establish that the “significant price suppression” we have found to exist in the
same world market constitutes prejudice amounting to “serious prejudice”
within the meaning of Article 5(c), ... Brazil has also fulfilled that burden.

Para. 486. “Thus, the Panel provided two alternative reasons for finding that the significant price
suppression it had found amounted to serious prejudice within the meaning of the Article 5(c) of the
SCM Agreement. The Panel's primary reason was that if the effect of a subsidy is significant price
suppression within the meaning of Article 6.3(c), this is sufficient, without more, to conclude that the
subsidizing Member has caused serious prejudice to the interests of another Member within the
meaning of Article 5(c). The Panel's alternative reason was that, even if this is not sufficient, Brazil
had fulfilled the burden of demonstrating that the United States had caused serious prejudice to the
interests of Brazil within the meaning of Article 5(c).”
Para. 488. “As neither party has appealed the Panel's finding in paragraph 7.1390 of the Panel Report
(regarding the sufficiency of a finding of an effect under Article 6.3(c) for a finding of serious
prejudice under Article 5(c), in general terms) or the Panel's alternative finding in paragraph 7.1391 of
the Panel Report (regarding serious prejudice to the interests of Brazil in the particular circumstances
of this dispute), we express no opinion on either of those findings. Nor do we address the Panel's
consequential finding that the significant price suppression that it had found to be the effect of the
price-contingent subsidies under Article 6.3(c) of the SCM Agreement amounted to serious prejudice
within the meaning of Article 5(c) of the SCM Agreement. Accordingly, upon adoption of the Panel
Report by the DSB, the Panel's findings in paragraphs 7.1390 and 7.1391 of the Panel Report as
mentioned above would stand, without endorsement or rejection by the Appellate Body.”
2.

Ordem de Análise

Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/R, paras. 431–433
O Órgão de Apelação concorda que não há como falar em diminuição significativa dos preços sem
levar em conta os efeitos do subsídio, de forma que uma abordagem neste sentido por parte do Painel
não estaria necessariamente equivocada.
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Para. 431. “As noted above, Article 6.3(c) is silent as to the sequence of steps to be followed in
assessing whether the effect of a subsidy is significant price suppression. We note that Article 6.8
indicates that the existence of serious prejudice pursuant to Articles 5(c) and 6.3(c) is to be determined
on the basis of information submitted to or obtained by the panel, including information submitted in
accordance with Annex V of the SCM Agreement. Annex V provides some limited guidance about the
type of information on which a panel might base its assessment under Article 6.3(c). But we find little
other guidance on this issue. The text of Article 6.3(c) does not, however, preclude the approach taken
by the Panel to examine first whether significant price suppression exists and then, if it is found to
exist, to proceed further to examine whether the significant price suppression is the effect of the
subsidy. The Panel evidently considered that, in the absence of significant price suppression, it would
not need to proceed to analyze the effect of the subsidy. We see no legal error in this approach.”
Para. 432. “One might contend that, having decided to separate its analysis of significant price
suppression from its analysis of the effects of the challenged subsidies, the Panel's price suppression
analysis should have addressed prices without reference to the subsidies and their effects. For instance,
in its significant price suppression analysis, the Panel could have addressed purely price developments
in the world market for upland cotton, such as whether prices fell significantly during the period under
examination or whether prices were significantly lower during that period than other periods. Then, in
its “effects” analysis, the Panel could have addressed causal factors related to the nature of the
subsidies, their relationship to prices, their magnitude, and their impact on production and exports. In
this causal analysis, the Panel could also have addressed factors other than the challenged subsidies
that may have been suppressing the prices in question.”
Para. 433. “However, the ordinary meaning of the transitive verb “suppress” implies the existence of
a subject (the challenged subsidies) and an object (in this case, prices in the world market for upland
cotton). This suggests that it would be difficult to make a judgement on significant price suppression
without taking into account the effect of the subsidies. The Panel's definition of price suppression,
explained above, reflects this problem; it includes the notion that prices “do not increase when they
otherwise would have” or “they do actually increase, but the increase is less than it otherwise would
have been”. The word “otherwise” in this context refers to the hypothetical situation in which the
challenged subsidies are absent. Therefore, the fact that the Panel may have addressed some of the
same or similar factors in its reasoning as to significant price suppression and its reasoning as to
“effects” is not necessarily wrong.”
3.

Efeito do Subsídio: “Causation and non-attribution”
a) “Análise geral”

O Órgão de Apelação não é contrário à análise de nexo causal entre os subsídios condicionados a
preços e à diminuição significativa de preços, realizado com base no termo “efeito”. Sugere que o
Painel tenha certa discrição na seleção do método apropriado para a determinação de se o efeito de um
subsídio é causado por diminuição significativa dos preços. Não vê problemas, portanto, em o Painel
fazer uma análise em separado dos efeitos do subsídio e dos outros fatores causais anteriores, que
possam ter afetado a análise do nexo causal entre os subsídios e a diminuição significativa de preços.
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/R, paras. 435-438
Para. 435. “Turning to the Panel's assessment of the “effect of the subsidy”, the Panel addressed the
question whether there was a “causal link” between the price-contingent subsidies and the significant
price suppression it had found. It then addressed the impact of “[o]ther alleged causal factors”. We
observe that Article 6.3(c) does not use the word “cause”; rather, it states that “the effect of the
subsidy is ... significant price suppression”. However, the ordinary meaning of the noun “effect” is
“[s]omething ... caused or produced; a result, a consequence”. The “something” in this context is
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significant price suppression, and thus the question is whether significant price suppression is
“caused” by or is a “result” or “consequence” of the challenged subsidy. The Panel's conclusion that
“[t]he text of the treaty requires the establishment of a causal link between the subsidy and the
significant price suppression” is thus consistent with this ordinary meaning of the term “effect”. This
is also confirmed by the context provided by Article 5(c) of the SCM Agreement, which provides:
No Member should cause, through the use of any subsidy referred to in
paragraphs 1 and 2 of Article 1, adverse effects to the interests of other
Members, i.e.:
...
(c) serious prejudice to the interests of another Member.”

Para. 436. “As the Panel pointed out, “Articles 5 and 6.3 ... do not contain the more elaborate and
precise ‘causation’ and non-attribution language” found in the trade remedy provisions of the SCM
Agreement. Part V of the SCM Agreement, which relates to the imposition of countervailing duties,
requires, inter alia, an examination of “any known factors other than the subsidized imports which at
the same time are injuring the domestic industry”. However, such causation requirements have not
been expressly prescribed for an examination of serious prejudice under Articles 5(c) and Article
6.3(c) in Part III of the SCM Agreement. This suggests that a panel has a certain degree of discretion in
selecting an appropriate methodology for determining whether the “effect” of a subsidy is significant
price suppression under Article 6.3(c).”
Para. 437. “Nevertheless, we agree with the Panel that it is necessary to ensure that the effects of
other factors on prices are not improperly attributed to the challenged subsidies. Pursuant to Article
6.3(c) of the SCM Agreement, “[s]erious prejudice in the sense of paragraph (c) of Article 5 may arise”
when “the effect of the subsidy is ... significant price suppression”. (emphasis added) If the significant
price suppression found in the world market for upland cotton were caused by factors other than the
challenged subsidies, then that price suppression would not be “the effect of” the challenged subsidies
in the sense of Article 6.3(c). Therefore, we do not find fault with the Panel's approach of
“examin[ing] whether or not ‘the effect of the subsidy’ is the significant price suppression which [it
had] found to exist in the same world market” and separately “consider[ing] the role of other alleged
causal factors in the record before [it] which may affect [the] analysis of the causal link between the
United States subsidies and the significant price suppression.”
Para. 438. “The Panel's approach with respect to causation and non-attribution is similar to that
reflected in Appellate Body decisions in the context of other WTO agreements. In connection with the
Agreement on Safeguards, the Appellate Body has stated that a causal link “between increased imports
of the product concerned and serious injury or threat thereof” “involves a genuine and substantial
relationship of cause and effect between these two elements”, and it has also required non-attribution
of effects caused by other factors. In the context of the Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994 (the “Anti- Dumping Agreement”), the Appellate
Body has stated: “[i]n order that investigating authorities, applying Article 3.5, are able to ensure that
the injurious effects of the other known factors are not ‘attributed’ to dumped imports, they must
appropriately assess the injurious effects of those other factors.” It must be borne in mind that these
provisions of the Agreement on Safeguards and the Anti-Dumping Agreement, as well as the
provisions of Part V of the SCM Agreement, relate to a determination of “injury” rather than “serious
prejudice”, and they apply in different contexts and with different purposes. Therefore, they must not
be automatically transposed into Part III of the SCM Agreement. Nevertheless, they may suggest ways
of assessing whether the effect of a subsidy is significant price suppression rather than it being the
effect of other factors.”
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/RW, paras. 369-371
Para. 369. “The approach to causation and non-attribution taken by the Panel in these Article 21.5
proceedings differs from the approach taken by the original panel. In the original proceedings, the
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panel's approach consisted of “examin[ing] whether or not ‘the effect of the subsidy’ is significant
price suppression which [it had] found to exist in the same world market”. The original panel then
separately “consider[ed] the role of other alleged causal factors in the record before [it] which may
[have] affect[ed] [the] analysis of the causal link between the United States subsidies and the
significant price suppression.” The Panel in these Article 21.5 proceedings “adopted a ‘but for’
approach to the question of whether the effect of [United States] marketing loan and counter-cyclical
subsidies to upland cotton producers is significant price suppression within the meaning of Article
6.3(c) of the SCM Agreement”. The Panel also considered that, having adopted a “but for” approach,
“it is not necessary in this respect to undertake a comprehensive evaluation of factors affecting the
world market price for upland cotton.”
Para. 370. “We recall that “a panel has a certain degree of discretion in selecting an appropriate
methodology for determining whether the ‘effect’ of a subsidy is significant price suppression”.
Articles 5(c) and 6.3(c) of the SCM Agreement do not exclude, therefore, that a panel could examine
causation based on a “but for” approach. We have explained that a price suppression analysis is
counterfactual in nature. The Panel's choice of a “but for” approach reflects this. In consequence, the
Panel had to determine whether the world price of upland cotton would have been higher in the
absence of the subsidies (that is, but for the subsidies).”
Para. 371. “In the original proceedings, the Appellate Body observed that:
(...) the ordinary meaning of the transitive verb “suppress” implies the
existence of a subject (the challenged subsidies) and an object (in this case,
prices in the world market for upland cotton). This suggests that it would be
difficult to make a judgement on significant price suppression without taking
into account the effect of the subsidies. The Panel's definition of price
suppression, explained above, reflects this problem; it includes the notion that
prices “do not increase when they otherwise would have” or “they do actually
increase, but the increase is less than it otherwise would have been”. The
Word “otherwise” in this context refers to the hypothetical situation in which
the challenged subsidies are absent. Therefore, the fact that the Panel may
have addressed some of the same or similar factors in its reasoning as to
significant price suppression and its reasoning as to “effects” is not
necessarily wrong. (original emphasis; footnotes omitted)

The Panel's choice of a “but for” approach, therefore, is consistent with the definition of price
suppression endorsed by the Appellate Body in the original proceedings, insofar as the counterfactual
determination of whether price suppression exists cannot be separated from the analysis of the effects
of the subsidies.”
b) “Pass-through” analysis
Os EUA argumentaram que o fundamento da decisão do Órgão de Apelação no caso US – Softwood
Lumber IV foi o de que não se pode presumir que um “subsídio”, conforme definido no Artigo 1.1 do
ASMC, fornecido para o produtor de uma matéria prima, “passa pelo” produtor do produto
processado. No entanto, a decisão no Órgão de Apelação naquele caso focava não nos requisitos para
caracterizar grave dano sob os Artigos 5(c) e 6.3(c) do ASMC, mas sim na realização de investigações
sobre o dever de compensar, relativo à Parte V do ASMC.
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/R, para. 471
Para. 471. “The United States contends that the Appellate Body's reasoning in US – Softwood Lumber
IV indicates that it cannot be presumed that a “subsidy”, as defined in Article 1.1 of the SCM
Agreement, provided to a producer of an input (such as raw cotton) “passes through” to the producer
of the processed product (in this case, upland cotton lint). However, the Appellate Body's reasoning in
that dispute focuses not on the requirements for establishing serious prejudice under Articles 5(c) and
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6.3(c) of the SCM Agreement, but on the conduct of countervailing duty investigations pursuant to Part
V of the SCM Agreement.”
c) “Threat of serious prejudice”
O Painel diferencia grave dano de ameaça de grave dano, ao afirmar que, enquanto o grave dano
relaciona-se à existência atual ou passada de prejuízo, o qual pode ter continuidade no futuro, a
ameaça de grave dano relaciona-se à possibilidade iminente de que o prejuízo se materialize
futuramente. Por isso, deve-se tratar diferentemente as demandas baseadas em grave dano e em
ameaça de grave dano, de forma que o remédio concedido em cada uma diz respeito ao cenário
específico. Esta distinção se aplica também na aplicação de medidas compensatórias. Quando
demonstrada a presença de dano material atual, um Membro poderá aplicar as medidas compensatórias
em importações futuras, sem qualquer obrigação de demonstrar a ameaça de dano material.
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/RW, para. 244
Para. 244. “Secondly, the United States asserts that payments made after 21 September 2005 would
have been covered by the DSB's recommendations and rulings if Brazil had succeeded in its threat of
serious prejudice claim in the original proceedings. The United States notes, in this regard, that the
original panel “declined to make any finding of ‘threat’ of serious prejudice with respect to payments
allegedly ‘mandated’ to be made in MY 2003-2007; and ... declined to make any find[ing] of ‘threat’
of serious prejudice with respect to the Step 2, marketing loan, and counter-cyclical payment programs
themselves (which would have implicated all payments under the programs).” However, a claim of
serious prejudice may relate to a different situation than a claim of threat of serious prejudice. A claim
of present serious prejudice relates to the existence of prejudice in the past, and present, and that may
continue in the future. By contrast, a claim of threat of serious prejudice relates to prejudice that does
not yet exist, but is imminent such that it will materialize in the near future. Therefore, a threat of
serious prejudice claim does not necessarily capture and provide a remedy with respect to the same
scenario as a claim of present serious prejudice. A distinction between injury and threat of injury also
exists in the context of countervailing duty measures. Once a determination of present material injury
is made, a Member may impose countervailing duties on future imports without any obligation to
demonstrate a threat of material injury.”
d) “Price undercutting”
O Painel determina que, para que se determine se um grave dano, no sentido do Artigo 5(c) do ASMC,
foi causado em função de diminuição de preços, é necessário que se considere, primeiramente, o
Artigo 6.3(c) do ASMC, e, também, o Artigo 6.5 do mesmo Acordo.
Relatório do Painel no caso Indonesia - Certain Measures Affecting the Automobile Industry
(Indonesia - Certain Measures), Demandante: Japão, WT/DS54/R, WT/DS55/R, WT/DS59/R e
WT/DS64/R, paras. 14.237, 14.238 e 14.200
Para. 14.237. “In addition to arguing that serious prejudice has been caused to their interests through
displacement or impedance of their exports to Indonesia, the complainants assert that the subsidized
Timor significantly undercuts the prices of EC and US like products in the Indonesian market.”
Para. 14.238. “In determining whether serious prejudice within the meaning of Article 5(c) arises
from price undercutting, we must first consider Article 6.3(c) of the SCM Agreement. That provision
states that:
serious prejudice in the sense of paragraph 5(c) may arise in any case where
one or several of the following apply:
(…)
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(c) the effect of the subsidy is a significant price undercutting by the
subsidized product as compared with the price of a like product of another
Member in the same market or significant price suppression, price depression
or lost sales in the same market; (…)

Further elaboration on the application of Article 6.3(c) is provided in Article 6.5 of the SCM
Agreement, which provides as follows:
For the purpose of paragraph 3(c), price undercutting shall include any case in
which such price undercutting has been demonstrated through a comparison of
prices of the subsidized product with prices of a non-subsidized like product
supplied to the same market. The comparison shall be made at the same level
of trade and at comparable times, due account being taken of any other factor
affecting price comparability. However, if such a direct comparison is not
possible, the existence of price undercutting may be demonstrated on the basis
of export unit values.”

e) “Products not originating in a complaining Member”
Não é surpresa, que na discussão de prejuízo grave o Artigo XVI:1 do GATT foque nos efeitos dos
subsídios no comércio de bem, foco este que é dado também pela Parte II do ASMC, em que a frase
“efeitos adversos aos interesses de outro Membro”, na qual um “grave dano aos interesses de outro
Membro” pode caracterizar um efeito adverso, deve ser entendida no mesmo sentido exposto no
Artigo XVI:1. Já o Artigo 6.3 determina que pode haver grave dano caso uma ou mais dentre as quatro
situações listadas estejam presentes.
Para. 200. “In considering this issue, our starting point is that both Article XVI of GATT and the
SCM Agreement are Annex 1A multilateral agreements on trade in goods. It comes as no surprise,
therefore that in its discussion of serious prejudice, Article XVI:1 focuses on the effects of
subsidization on trade in goods.” That article provides as follows:
If any contracting party grants or maintains any subsidy, including any form
of income or price support, which operates directly or indirectly to increase
exports of any product from, or to reduce imports of any product into, its
territory, it shall notify the CONTRACTING PARTIES in writing of the
extent and nature of the subsidization, of the estimated effect of the
subsidization on the quantity of the affected product or products imported into
or exported from its territory and of the circumstances making the
subsidization necessary. In any case in which it is determined that serious
prejudice to the interests of any other contracting party is caused or threatened
by any such subsidization, the contracting party granting the subsidy shall,
upon request, discuss with the other contracting party or parties concerned, or
with the CONTRACTING PARTIES, the possibility of limiting the
subsidization. (emphasis added).

This focus on the trade effects of subsidization is carried over into Part III of the SCM Agreement.
Article 5 provides that no Member should cause, through the use of any subsidy, “adverse effects to
the interests of other Members.” One such adverse effect is “serious prejudice to the interests of
another Member,” which the SCM Agreement indicates is used in the same sense as in Article XVI:1.
(195) Article 6.3 provides that serious prejudice may arise where one or several of four listed
situations exist. As we have seen, the United States alleges two such situations, i.e., (i) that “the effect
of the subsidy is to displace or impede the imports of a like product of another Member into the
market of the subsidizing Member”; and (ii) that “the effect of the subsidy is a significant price
undercutting by the subsidized product as compared with the price of a like product of another
Member in the same market or significant price suppression, price depression or lost sales in the same
market”.” (emphasis added)
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f) “Is the CDSOA a “specific” subsidy?”
Relatório do Painel no caso United States - Continued Dumping and Subsidy offset Act of 2000
(US - Offset Act), Demandantes: Australia, Brasil, Chile, Comunidades Europeias, Índia,
Indonesia, Japão, Coreia e Tailândia, WT/DS217/R e WT/DS234/R, paras. 7.116-7.117
Segundo o Artigo 1.2 do ASMC, um subsídio não “específico” está fora do escopo do Acordo, e,
portanto, não pode ser inconsistente com o Artigo 5(b). A princípio, não é necessário considerar se o
uso do CDSOA causou ou não “efeitos adversos”, segundo o significado de tal dispositivo.
Para. 7.116. “As a matter of law, pursuant to Article 1.2 of the SCM Agreement, a subsidy that is not
“specific” falls outside the scope of the SCM Agreement, and therefore cannot be inconsistent with
SCM Article 5(b). In principle, therefore, it is not necessary for us to consider whether or not the use
of the CDSOA has caused “adverse effects” within the meaning of that provision. While in principle it
is not necessary for us to consider whether or not the use of the CDSOA has caused “adverse effects”
within the meaning of that provision, we set out our consideration as follows.”
g) “Has the use of the CDSOA caused “adverse effects”?”
O México argumentou que o uso de CDSOA causou “efeitos adversos”, no sentido do Artigo 5(b) do
ASMC. Aduziu, em particular, que os pagamentos compensatórios CDSOA per se anulam ou
prejudicam os benefícios obtidos pelo México a partir dos Artigos II e IV do GATT.
Para. 7.117. “Mexico asserts that the use of the CDSOA has caused “adverse effects” within the
meaning of Article 5(b) of the SCM Agreement, i.e., “nullification or impairment of benefits accruing
directly or indirectly to other Members under GATT 1994 in particular the benefits of concessions
bound under Article II of GATT 1994”. In particular, Mexico argues that CDSOA offset payments per
se nullify or impair benefits accruing to Mexico under GATT Articles II and VI. As explained in
greater detail below, Mexico claims both “violation” and “non-violation nullification or impairment”.”
Relatório do Painel no caso United States - Measures Affecting Trade in Large Civil Aircraft Second Complaint (US - Aircraft), Demandante: Comunidades Europeias, WT/DS353/R, paras.
7.1591-7.1593
O Painel mencionou que se o requisito da capacidade de fato corresponder a uma exigência para a
exportação, talvez represente uma evidência da existência de vínculo com as exportações que
certamente ocorrerão, e não com as exportações que estão previstas para ocorrer.
Para. 7.1591. “The European Communities claims that the United States, through the use of the
subsidies to Boeing, causes adverse effects to the European Communities' interests within the meaning
of 3337 Although the European Communities does not explicitly make this argument in support of a
claim that the subsidies are tied to actual exportation, its only other argument that could possibly be
interpreted as supporting a claim that HB 2294 is in fact tied to “actual” exportation is the argument
that the capacity requirement is tantamount to a requirement to export (European Communities'
response to question 54, especially para. 177). If the capacity requirement in fact operates as a
requirement to export, perhaps this could be some evidence in support of a tie to exports that will
actually occur, rather than to exports that are anticipated to occur. The European Communities argues
that if Boeing built a facility with a capacity to produce 36 superefficient airplanes per year, it would
produce at this capacity, which would require exportation to occur due to the level of domestic
demand for superefficient airplanes. In our view, although it may be logical for Boeing fully to utilize
the capacity it has created, it is possible to think of any number of situations where this may not
occur”. Indeed, Article 10.6.1 of the Master Site Agreement includes a clause that provides:
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Boeing's production and assembly of the 7E7 Aircraft is market-driven. The
commercial aircraft market is international and highly competitive. Despite
Boeing's extensive investments and good faith efforts to predict markets for
the 7E7 Aircraft, Boeing cannot guarantee that those markets will materialize
or be sustained as predicted or desired.

Upon its attention being directed to this clause in a Panel question, the European Communities
distances itself from the argument that the capacity requirement is tantamount to a requirement to
export and emphasizes that HB 2294 is tied to anticipated export performance (European
Communities' response to question 271). Therefore, if the European Communities ever intended to
assert that the capacity condition is evidence in support of a tie to actual exportation, on the basis that
the capacity condition amounts to a requirement for exports actually to occur, this is not made out on
the facts. A contingency that can be satisfied without a single sale being made, and where the resulting
subsidy continues to be provided even if no export sales are ever made, does not support the notion
that the subsidies in issue are tied to actual exportation.”
Para. 7.1592. “One claim is that the subsidies to Boeing cause serious prejudice within the meaning
of Article 5(c) of the SCM Agreement in the form of “significant price suppression” and “significant
lost sales”, and a threat thereof, in the world market, within the meaning of Articles 5(c) and 6.3(c) of
the SCM Agreement, as well as displacement and impedance in the United States and third country
markets, and a threat thereof, within the meaning of Articles 5(c), 6.3(a) and 6.3(b) of the SCM
Agreement. This serious prejudice claim is addressed below in section 2 of this Part of the Report.”
Para. 7.1593. “The other claim is that the United States causes serious prejudice to the European
Communities' interests by violating the Agreement concerning the application of the GATT
Agreement on Trade in Civil Aircraft on trade in large civil aircraft (the 1992 Agreement);
specifically, that the United States has violated agreed obligations concerning support to the LCA
sector that are set forth in the 1992 Agreement. According to the European Communities, this alleged
violation by the United States of its obligations under the 1992 Agreement constitutes serious
prejudice to the European Communities' interest in having its international obligations respected. This
serious prejudice claim is further discussed in section 3 of this Part of the Report.”
III.

Comentários

A jurisprudência liga diretamente a ocorrência de adverse effect ao interesse de um dos Membros, seja
ele um serious prejudice, nos termos do Artigo 5(c), ou um benefit, segundo o Artigo 5(b), às
definições fornecidas pelo Artigo 6.3(c) do ASMC. De Acordo com os Painéis, o enquadramento da
conduta no Artigo 6.3(c) é suficiente para concluir pela ocorrência de adverse effect a outro Membro,
nos termos do Artigo 5(b) ou 5(c) do Acordo. Vale ressaltar também, a constante necessidade da
existência de um casual link entre o adverse effect causado e as medidas tomadas pelo Membro.
FOOTNOTE:
Footnote 195: SCM Agreement, Note 13 to Article 5.
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Ø

Artigo 6

IA.

Texto do Artigo em Inglês
Article 6
Serious Prejudice

6.1

Serious prejudice in the sense of paragraph (c) of Article 5 shall be deemed to exist in the case
of:
(a)

the total ad valorem subsidization (196) of a product exceeding 5 per cent (197);

(b)

subsidies to cover operating losses sustained by an industry;

(c)

subsidies to cover operating losses sustained by an enterprise, other than one-time
measures which are non-recurrent and cannot be repeated for that enterprise and
which are given merely to provide time for the development of long-term solutions
and to avoid acute social problems;

(d)

direct forgiveness of debt, i.e. forgiveness of government-held debt, and grants to
cover debt repayment. (198)

6.2

Notwithstanding the provisions of paragraph 1, serious prejudice shall not be found if the
subsidizing Member demonstrates that the subsidy in question has not resulted in any of the
effects enumerated in paragraph 3.

6.3

Serious prejudice in the sense of paragraph (c) of Article 5 may arise in any case where one or
several of the following apply:

6.4

(a)

the effect of the subsidy is to displace or impede the imports of a like product of
another Member into the market of the subsidizing Member;

(b)

the effect of the subsidy is to displace or impede the exports of a like product of
another Member from a third country market;

(c)

the effect of the subsidy is a significant price undercutting by the subsidized product
as compared with the price of a like product of another Member in the same market or
significant price suppression, price depression or lost sales in the same market;

(d)

the effect of the subsidy is an increase in the world market share of the subsidizing
Member in a particular subsidized primary product or commodity (199) as compared
to the average share it had during the previous period of three years and this increase
follows a consistent trend over a period when subsidies have been granted.

For the purpose of paragraph 3(b), the displacement or impeding of exports shall include any
case in which, subject to the provisions of paragraph 7, it has been demonstrated that there has
been a change in relative shares of the market to the disadvantage of the non-subsidized like
product (over an appropriately representative period sufficient to demonstrate clear trends in
the development of the market for the product concerned, which, in normal circumstances,
shall be at least one year). “Change in relative shares of the market” shall include any of the
following situations: (a) there is an increase in the market share of the subsidized product;
(b) the market share of the subsidized product remains constant in circumstances in which, in
the absence of the subsidy, it would have declined; (c) the market share of the subsidized
product declines, but at a slower rate than would have been the case in the absence of the
subsidy.
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6.5

For the purpose of paragraph 3(c), price undercutting shall include any case in which such
price undercutting has been demonstrated through a comparison of prices of the subsidized
product with prices of a non-subsidized like product supplied to the same market. The
comparison shall be made at the same level of trade and at comparable times, due account
being taken of any other factor affecting price comparability. However, if such a direct
comparison is not possible, the existence of price undercutting may be demonstrated on the
basis of export unit values.

6.6

Each Member in the market of which serious prejudice is alleged to have arisen shall, subject
to the provisions of paragraph 3 of Annex V, make available to the parties to a dispute arising
under Article 7, and to the panel established pursuant to paragraph 4 of Article 7, all relevant
information that can be obtained as to the changes in market shares of the parties to the dispute
as well as concerning prices of the products involved.

6.7

Displacement or impediment resulting in serious prejudice shall not arise under paragraph 3
where any of the following circumstances exist (200) during the relevant period:
(a)

prohibition or restriction on exports of the like product from the complaining Member
or on imports from the complaining Member into the third country market concerned;

(b)

decision by an importing government operating a monopoly of trade or state trading in
the product concerned to shift, for non-commercial reasons, imports from the
complaining Member to another country or countries;

(c)

natural disasters, strikes, transport disruptions or other force majeure substantially
affecting production, qualities, quantities or prices of the product available for export
from the complaining Member;

(d)

existence of arrangements limiting exports from the complaining Member;

(e)

voluntary decrease in the availability for export of the product concerned from the
complaining Member (including, inter alia, a situation where firms in the complaining
Member have been autonomously reallocating exports of this product to new
markets);

(f)

failure to conform to standards and other regulatory requirements in the importing
country.

6.8

In the absence of circumstances referred to in paragraph 7, the existence of serious prejudice
should be determined on the basis of the information submitted to or obtained by the panel,
including information submitted in accordance with the provisions of Annex V.

6.9

This Article does not apply to subsidies maintained on agricultural products as provided in
Article 13 of the Agreement on Agriculture.

Footnote 196: The total ad valorem subsidization shall be calculated in accordance with the provisions of Annex IV.
Footnote 197: Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the threshold in this
subparagraph does not apply to civil aircraft.
Footnote 198: Members recognize that where royalty-based financing for a civil aircraft programme is not being fully repaid
due to the level of actual sales falling below the level of forecast sales, this does not in itself constitute serious prejudice for
the purposes of this subparagraph.
Footnote 199: Unless other multilaterally agreed specific rules apply to the trade in the product or commodity in question.
Footnote 200: The fact that certain circumstances are referred to in this paragraph does not, in itself, confer upon them any
legal status in terms of either GATT 1994 or this Agreement. These circumstances must not be isolated, sporadic or
otherwise insignificant.
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IB.

Texto do Artigo em Português
Artigo 6
Grave Dano

6.1

Ocorrerá grave dano no sentido do parágrafo (c) do Artigo 5 quando:
(a)
(b)

o subsídio total, calculado ad valorem14, ultrapassar 5 por cento15;
os subsídios destinarem-se a cobrir prejuízos operacionais incorridos por uma
indústria;

(c)

os subsídios destinarem-se a cobrir prejuízos operacionais incorridos por uma
empresa, salvo se se tratar de medida isolada, não recorrente, que não possa ser
repetida para aquela empresa e que seja concedida apenas para dar-lhe o tempo
necessário para desenvolver soluções de longo prazo e evitar graves problemas
sociais;

(d)

ocorra perdão direto de dívida, isto é, perdão de dívida existente com o governo, ou
ocorra doação para cobrir o reembolso de dívidas16.

6.2

Em que pese o disposto no parágrafo 1, não ocorrerá grave dano se o Membro outorgante do
subsídio demonstrar que o mesmo não produziu nenhum dos efeitos enumerados no parágrafo
3.

6.3

Ocorrerá grave dano no sentido do parágrafo (c) do Artigo 5 sempre que ocorra um ou a
combinação de vários dos seguintes efeitos:

6.4

(a)

deslocar ou impedir a importação de produto similar produzido por outro Membro no
mercado do Membro outorgante do subsídio;

(b)

deslocar ou impedir a exportação de produto similar produzido por um Membro no
mercado de terceiro pais;

(c)

provocar significativa redução do preço do produto subsidiado em relação ao preço do
produto similar de outro Membro no mesmo mercado ou significativa contenção de
aumento de preços, redução de preços ou perda de vendas no mesmo mercado;

(d)

aumentar a participação no mercado mundial de determinado produto primário ou de
base17 subsidiado pelo Membro outorgante, quando se compara com a participação
média que o Membro detinha no período de três anos anteriores e quando tal aumento
se mantém como firme tendência durante algum tempo após a concessão dos
subsídios.

Para as finalidades do parágrafo 3(b), o deslocamento ou impedimento de exportações deverão
incluir todos os casos em que, com reserva do disposto no parágrafo 7, se demonstre ter
havido modificação nas participações proporcionais no mercado em prejuízo do produto
similar não subsidiado (durante período de tempo suficiente para demonstrar tendências claras
de evolução do mercado no que diz respeito ao produto em causa, período esse que em
circunstâncias normais deverá ser de pelo menos um ano). Modificação nas participações

14

O valor total de subsídio ad valorem será calculado de Acordo com o disposto no Anexo IV.
Como se prevê que as aeronaves civis serão objeto de regras multilaterais específicas, o limite previsto neste subparágrafo não se aplica a
aeronaves civis.
16
Os Membros reconhecem que não constitui grave dano no sentido deste subparágrafo a circunstância em que financiamento baseados em
desempenho de vendas dentro de um programa de aeronaves civis não estejam sendo plenamente reembolsados em razão de as vendas reais
serem inferiores às vendas previstas.
17
A menos que outras regras acordadas bilateralmente se apliquem ao comércio do produto primário ou de base em causa.
15
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proporcionais no mercado incluirá qualquer das seguintes situações: (a) aumento da
participação proporcional do produto subsidiado no mercado (b) a participação proporcional
do produto subsidiado no mercado permanece constante em circunstâncias nas quais ela teria,
na ausência de subsídio, declinado (c) a participação do produto subsidiado no mercado
declina em ritmo mais lento do que teria ocorrido na ausência do subsídio.
6.5

Para as finalidades do parágrafo 3(c), a redução de preço incluirá todos os casos nos quais tal
redução tenha sido demonstrada por meio da comparação de preços do produto subsidiado
com os preços de produtos similares não subsidiados oferecidos no mesmo mercado. A
comparação deverá operar-se no mesmo nível de comércio e em momentos comparáveis,
levando-se em conta todo e qualquer outro fator que possa afetar a comparação de preços. Se
essa comparação direta não é possível, porém, a fixação de preços inferiores poderá ser
demonstrada com base em valores unitários de exportação.

6.6

Aquele Membro que alega existir grave dano em seu mercado deverá, reservadas as
disposições do parágrafo 3 do Anexo V, facultar às partes em litígio disciplinado pelo Artigo
7, assim como ao grupo especial estabelecido segundo o disposto no parágrafo 4 do Artigo 7,
todas as informações relevantes que possam ser obtidas acerca das participações das partes
litigantes no mercado, bem como aquelas relativas aos preços dos produtos em causa.

6.7

Não ocorre deslocamento ou obstrução que resulte em grave dano, à luz do parágrafo 3,
sempre que uma das seguintes circunstâncias exista18 durante o período em questão:
(a)

proibição ou restrição das exportações do produto similar por parte do Membro
reclamante ou das importações por terceiro pais a partir do Membro reclamante;

(b)

decisão tomada por governo importador que opere monopólio comercial ou atividade
comercial estatal do produto em causa no sentido de mudar, por razões não
comerciais, a fonte de suas importações do Membro reclamante para outro país ou
países;

(c)

desastres naturais, greves, interrupções de transporte ou outros eventos de força maior
que afetem substancialmente a produção, as qualidades, as quantidades ou os preços
do produto disponível para exportação no Membro reclamante;

(d)

existência de Acordos para limitação das exportações do Membro reclamante;

(e)

redução voluntária, no Membro reclamante, da disponibilidade do produto para
exportação (o que inclui, inter alia, a situação em que empresas localizadas no
Membro reclamante tenham independentemente realocado exportações do produto
para novos mercados);

(f)

incapacidade de satisfazer padrões e outros requisitos técnicos do país importador.

6.8

Na ausência das circunstâncias a que se refere o parágrafo 7, a existência de grave dano será
determinada com base na informação submetida ao grupo especial ou por ele obtida, inclusive
nas informações submetidas de Acordo com o disposto no Anexo V.

6.9

Este Artigo não se aplica aos subsídios outorgados a produtos agrícolas, tal como disposto no
Artigo 13 do Acordo sobre Agricultura.

18

O fato de que determinadas circunstâncias sejam mencionadas neste parágrafo não lhes confere, por si só, qualquer juridicidade, quer em
termos do GATT 1994, quer deste Acordo. Tais circunstâncias não devem ocorrer isoladamente, de forma esporádica ou irrelevante por
qualquer motivo.
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(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 6
a) “Relevant market”

O Órgão de Apelação confirmou o entendimento do Painel de que a determinação de mercado
relevante, no sentido do Artigo 6.3(c) do ASMC, depende do produto subsidiado em questão, de modo
que se um mercado global existe para o produto em questão, o Artigo 6.3(c) não exclui a possibilidade
de que este “mercado global” seja o “mesmo mercado” para os fins de uma análise de significativa
supressão dos preços sob aquele Artigo.
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/R, paras. 400, 402, 404-405 e 408
Para. 400. “Turning to the question of the relevant “market”, we observe that Article 6.3(c) of the
SCM Agreement addresses the situation where “the effect of the subsidy is ... significant price
suppression ... in the same market”. (emphasis added) As the Panel suggested (201), and the parties
agree (202), it is up to the complaining Member to identify the market in which it alleges that the
effect of a subsidy is significant price suppression and to demonstrate that the subsidy has that effect
within the meaning of Article 6.3(c). Before the Panel, Brazil identified the following as relevant
markets for its claim under Article 6.3(c): (a) the world market for upland cotton; (b) the Brazilian
market; (c) the United States market; and (d) 40 third country markets where Brazil exports its cotton
and where United States and Brazilian upland cotton are found. (203) In contrast, the United States
argued before the Panel that the relevant market under Article 6.3(c) must be “a particular domestic
market of a Member”, and that it cannot be a “world market”.” (204)
Para. 402. “On appeal, the United States submits that the Panel erred in interpreting the words “same
market” in Article 6.3(c) of the SCM Agreement as including a “world market”. (205) It also submits
that the Panel's finding that a “world market” exists for upland cotton is inconsistent with certain of its
other findings. (206) The United States also argues that, in any case, the Panel did not make a finding
that United States and Brazilian upland cotton compete in the world market that it had identified for
upland cotton. (207) Brazil contends that significant price suppression under Article 6.3(c) “may apply
to any ‘market’, from local to global, and everything in between”.”
Para. 404. “The Panel described the ordinary meaning of the word “market” as: (208)
a place ... with a demand for a commodity or service” (209); “a geographical
area of demand for commodities or services”; “the area of economic activity
in which buyers and sellers come together and the forces of supply and
demand affect prices.” (210)

Para. 405. “We accept that this is an adequate description of the ordinary meaning of the word
“market” for the purposes of this dispute, and we do not understand the parties to dispute it. (211) This
ordinary meaning does not, of itself, impose any limitation on the “geographical area” that makes up
any given market. Nor does it indicate that a “world market” cannot exist for a given product. As the
Panel indicated, the “degree to which a market is limited by geography will depend on the product
itself and its ability to be traded across distances”.”
Para. 408. “When can two products be considered to be “in the same market” for the purposes of a
claim of significant price suppression under Article 6.3(c)? Article 6.3(c) does not provide an explicit
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answer. However, recalling that one accepted definition of “market” is “the area of economic activity
in which buyers and sellers come together and the forces of supply and demand affect prices” (212), it
seems reasonable to conclude that two products would be in the same market if they were engaged in
actual or potential competition in that market. Thus, two products may be “in the same market” even if
they are not necessarily sold at the same time and in the same place or country. As the Panel correctly
pointed out, the scope of the “market”, for determining the area of competition between two products,
may depend on several factors such as the nature of the product, the homogeneity of the conditions of
competition, and transport costs. (213) This market for a particular product could well be a “world
market”. However, we agree with the Panel that the fact that a world market exists for one product
does not necessarily mean that such a market exists for every product. (214) Thus the determination of
the relevant market under Article 6.3(c) of the SCM Agreement depends on the subsidized product in
question. If a world market exists for the product in question, Article 6.3(c) does not exclude the
possibility of this “world market” being the “same market” for the purposes of a significant price
suppression analysis under that Article.”
b) “Significant price suppression”
O Órgão de Apelação coloca que seria preferível que o Painel evitasse a utilização dos termos
“supressão de preços” como um atalho para supressão e para diminuição de preços, uma vez que o
Artigo 6.3(c) do ASMC refere-se à supressão e à diminuição de preços como conceitos distintos. Com
relação à palavra “significante”, no contexto de “significante supressão de preços” do Artigo 6.3(c),
não há a determinação de uma metodologia específica para definir-se se o efeito de um subsídio é a
significante supressão de preços. Pode haver outros meios para tal determinação, que não o
determinado pelo Painel (“significante” como sendo importante, notável e consequencial).
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/R, paras. 423-427
Para. 423. “A central question before the Panel with regard to Article 6.3(c) of the SCM Agreement
was whether the effect of the subsidy is “significant price suppression”. (215) It is worth setting out
the Panel's understanding of the meaning of the term “price suppression”. In explaining this term, the
Panel stated, in paragraph 7.1277 of the Panel Report:
Thus, “price suppression” refers to the situation where “prices” – in terms of
the “amount of money set for sale of upland cotton” or the “value or worth” of
upland cotton – either are prevented or inhibited from rising (i.e. they do not
increase when they otherwise would have) or they do actually increase, but
the increase is less than it otherwise would have been. Price depression refers
to the situation where “prices” are pressed down, or reduced.” (216)

Para. 424. “Although the Panel first identified “price suppression” and “price depression” as two
separate concepts in paragraph 7.1277, footnote 1388 of the Panel Report suggests that, for its
analysis, the Panel used the term “price suppression” to refer to both price suppression and price
depression. We recognize that “the situation where ‘prices’ ... are prevented or inhibited from rising”
and “the situation where ‘prices’ are pressed down, or reduced” (217) may overlap. Nevertheless, it
would have been preferable, in our view, for the Panel to avoid using the term “price suppression” as
short-hand for both price suppression and price depression, given that Article 6.3(c) of the SCM
Agreement refers to “price suppression” and “price depression” as distinct concepts. We agree,
however, that the Panel's description of “price suppression” in paragraph 7.1277 of the Panel Report
reflects the ordinary meaning of that term, particularly when read in conjunction with the French and
Spanish versions of Article 6.3(c) (218), as required by Article 33(3) of the Vienna Convention on the
Law of Treaties (the ”Vienna Convention”).” (219)
Para. 425. “The Panel described its task in assessing “price suppression” under Article 6.3(c) as
follows:
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We need to examine whether these prices were suppressed, that is, lower than
they would have been without the United States subsidies in respect of upland
cotton.” (220)

Para. 426. “As regards the word “significant” in the context of “significant price suppression” in
Article 6.3(c), the Panel found that this word means “important, notable or consequential.”
Para. 427. “Article 6.3(c) does not set forth any specific methodology for determining whether the
effect of a subsidy is significant price suppression. There may well be different ways to make this
determination. However, we find no difficulty with the Panel's approach in the particular
circumstances of this dispute. We therefore turn to an examination of how the Panel carried out its
assessment.”
As expressões “diminuição de preços” e “supressão de preços” apresentam diferenças conceituais, de
modo que, enquanto a diminuição de preços é um fenômeno diretamente observável, a supressão não o
é, pressupondo esta última a comparação de uma situação factual (preços) com a situação contrafactual
(como os preços deveriam estar), para determinar-se se na ausência dos subsídios os preços teriam
aumentado ou diminuído mais do que de fato ocorreu. Esta análise contrafactual seria indispensável na
análise dos efeitos do subsídio sob o Artigo 6.3(c) do ASMC. Ademais, entende que o que o Artigo
6.3(c) determina que a supressão de preços seja “significante”, e, na realidade, o que deve ser
significante é o grau de supressão de preços no geral, e não o grau de cada fator utilizado como
indicador de sua existência.
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/RW, paras. 351, 416-418
Para. 351. “At a conceptual level, we see some differences between the concepts of “price
depression” and “price suppression” as defined in the original proceedings. While price depression is a
directly observable phenomenon, price suppression is not so. Falling prices can be observed; by
contrast, price suppression concerns whether prices are less than they would otherwise have been in
consequence of various factors, in this case, the subsidies. The identification of price suppression,
therefore, presupposes a comparison of an observable factual situation (prices) with a counterfactual
situation (what prices would have been) where one has to determine whether, in the absence of the
subsidies (or some other controlling phenomenon), prices would have increased or would have
increased more than they actually did. Price depression, by contrast, can be directly observed, in that
falling prices are observable. The determination of whether such falling prices are the effect of the
subsidies will require consideration of what prices would have been absent the subsidies. Thus,
counterfactual analysis is an inescapable part of analyzing the effect of a subsidy under Article 6.3(c)
of the SCM Agreement.”
Para. 416. “Finally, the United States claims that the Panel failed to determine the degree of market
insulation. As the Appellate Body explained in the original proceedings, “Article 6.3(c) does not set
forth any specific methodology for determining whether the effect of a subsidy is significant price
suppression” and, consequently, “[t]here may well be different ways to make this determination”.
(221) Accordingly, Article 6.3(c) does not specifically require a panel to determine whether a subsidy
“insulates” producers, nor does it require a quantification of the degree of such insulation. What
Article 6.3(c) does require is that the price suppression be “significant”, which the Appellate Body has
understood as “connoting something that can be characterized as “important, notable or
consequential”. (222) However, the fact that the price suppression must be “significant” does not mean
that a panel examining various factors that support a finding of significant price suppression, as did the
Panel, must make a determination precisely quantifying the effects of each factor. A factor that itself is
not “significant” may, together with other factors (whether individually shown to be of a significant
degree or not), establish “significant price suppression”. What needs to be significant is the degree of
price suppression, not necessarily the degree of each factor used as an indicator for establishing its
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existence. Nor does each factor necessarily have to be capable of demonstrating, to the same extent,
significant price suppression.”
Para. 417. “In the present case, the Panel examined market insulation as part of its examination of the
structure, design, and operation of the marketing loan and counter-cyclical payments. The structure,
design, and operation of the payments, in turn, were one of several elements on which the Panel based
its conclusion that the effect of marketing loan and counter-cyclical payments is “significant price
suppression”. Moreover, the Panel emphasized that, “in determining whether the structure, design and
operation of these subsidies support a finding of significant price suppression under current factual
conditions, we need to consider this factor in conjunction with other facts.” (223)
Para. 418. “Article 6.3(c) requires a demonstration of “significant” price suppression. It does not
require that panels make a determination of “significance” for each of the factors examined in its price
suppression analysis. We do not consider that the Panel erred by not determining the precise degree of
market insulation (224), which is but one factor in the Panel's overall analysis.”
c) “Effect of the subsidy – causation and non-attribution”
Decidiu-se que a conclusão do Painel de que a exigência contida no ASMC de estabelecimento de
nexo causal entre o subsídio e a supressão significativa de preços está em consonância com o
significado do termo “efeito”, o que é confirmado no Artigo 5(c) do ASMC. Além disso, considera-se
que o Painel tem algum grau de discricionariedade na seleção da metodologia apropriada para
determinar se o “efeito” de um subsídio é uma significante supressão do preço. Concorda ainda com o
Painel no sentido de que seja necessário assegurar que os efeitos de outros fatores nos preços não
sejam impropriamente atribuídos aos subsídios desafiados, e que a mera correlação entre o pagamento
de subsídios e a supressão significante de preços seria insuficiente para provar que o efeito do subsídio
é a supressão significante de preços.
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/R, paras. 435-437 e 451
Para. 435. “Turning to the Panel's assessment of the “effect of the subsidy” (225), the Panel addressed
the question whether there was a “causal link” (226) between the price-contingent subsidies and the
significant price suppression it had found. It then addressed the impact of “[o]ther alleged causal
factors”. (227) We observe that Article 6.3(c) does not use the word “cause”; rather, it states that “the
effect of the subsidy is ... significant price suppression”. However, the ordinary meaning of the noun
“effect” is “[s]omething ... caused or produced; a result, a consequence”. (228) The “something” in
this context is significant price suppression, and thus the question is whether significant price
suppression is “caused” by or is a “result” or “consequence” of the challenged subsidy. The Panel's
conclusion that “[t]he text of the treaty requires the establishment of a causal link between the subsidy
and the significant price suppression” (229) is thus consistent with this ordinary meaning of the term
“effect”.” This is also confirmed by the context provided by Article 5(c) of the SCM Agreement, which
provides:
No Member should cause, through the use of any subsidy referred to in
paragraphs 1 and 2 of Article 1, adverse effects to the interests of other
Members, i.e.:
(...)
(c) serious prejudice to the interests of another Member.

Para. 436. “As the Panel pointed out, “Articles 5 and 6.3 ... do not contain the more elaborate and
precise ‘causation’ and non-attribution language” found in the trade remedy provisions of the SCM
Agreement. (230) Part V of the SCM Agreement, which relates to the imposition of countervailing
duties, requires, inter alia, an examination of “any known factors other than the subsidized imports
which at the same time are injuring the domestic industry”. (231) However, such causation
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requirements have not been expressly prescribed for an examination of serious prejudice under
Articles 5(c) and Article 6.3(c) in Part III of the SCM Agreement. This suggests that a panel has a
certain degree of discretion in selecting an appropriate methodology for determining whether the
“effect” of a subsidy is significant price suppression under Article 6.3(c).”
Para. 437. “Nevertheless, we agree with the Panel that it is necessary to ensure that the effects of
other factors on prices are not improperly attributed to the challenged subsidies. (232) Pursuant to
Article 6.3(c) of the SCM Agreement, “[s]erious prejudice in the sense of paragraph (c) of Article 5
may arise” when “the effect of the subsidy is ... significant price suppression”. (emphasis added) If the
significant price suppression found in the world market for upland cotton were caused by factors other
than the challenged subsidies, then that price suppression would not be “the effect of” the challenged
subsidies in the sense of Article 6.3(c). Therefore, we do not find fault with the Panel's approach of
“examin[ing] whether or not ‘the effect of the subsidy’ is the significant price suppression which [it
had] found to exist in the same world market” (233) and separately “consider[ing] the role of other
alleged causal factors in the record before [it] which may affect [the] analysis of the causal link
between the United States subsidies and the significant price suppression.”
Para. 451. “(…) in our view, one would normally expect a discernible correlation between
significantly suppressed prices and the challenged subsidies if the effect of these subsidies is
significant price suppression. Accordingly, this is an important factor in any analysis of whether the
effect of a subsidy is significant price suppression within the meaning of Article 6.3(c). However, we
recognize that mere correlation between payment of subsidies and significantly suppressed prices
would be insufficient, without more, to prove that the effect of the subsidies is significant price
suppression.”
d) “Magnitude dos subsídios”
O Painel considera a magnitude do subsídio um importante fator para a análise, pois um elevado
montante de subsídio é capaz de gerar um efeito superior sobre os preços, se comparado a um
montante reduzido. O Painel dispôs também sobre a diferença entre o conteúdo da Parte III e o da
Parte V do ASMC. Enquanto na Parte V os subsídios são calculados para a determinação do montante
das medidas compensatórias, na Parte III o remédio objetiva a retirada do subsídio, não sendo
necessária uma quantificação precisa destes subsídios.
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267AB/R, paras. 461, 463-464
Para. 461. “Beginning with the text of Article 6.3(c), we note that this provision does not state
explicitly that a panel needs to quantify the amount of the challenged subsidy. However, in assessing
whether “the effect of the subsidy is significant price suppression”, and ultimately serious prejudice, a
panel will need to consider the effects of the subsidy on prices. The magnitude of the subsidy is an
important factor in this analysis. A large subsidy that is closely linked to prices of the relevant product
is likely to have a greater impact on prices than a small subsidy that is less closely linked to prices. All
other things being equal, the smaller the subsidy for a given product, the smaller the degree to which it
will affect the costs or revenue of the recipient, and the smaller its likely impact on the prices charged
by the recipient for the product. However, the size of a subsidy is only one of the factors that may be
relevant to the determination of the effects of a challenged subsidy. A panel needs to assess the effect
of the subsidy taking into account all relevant factors.”
Para. 463. “Turning to the context of Article 6.3(c), we note that Article 6.1(a) - which has now
expired - contains the only reference in Part III of the SCM Agreement to a calculation of ad valorem
subsidization of a product. Footnote 14 to Article 6.1(a) explains that this calculation is to be
performed in accordance with Annex IV on the “Calculation of the Total Ad Valorem Subsidization
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(Paragraph 1(a) of Article 6)”. No similar provisions are found in Article 6.3(c), which suggests that
no precise quantification is envisaged in that provision.”
Para. 464. “The United States does not argue, as a general matter, that the methodologies in Part V of
the SCM Agreement apply directly to a serious prejudice analysis under Part III of the SCM
Agreement. However, the United States identifies Part V as providing relevant context for the
interpretation of Articles 5(c) and 6.3(c) of the SCM Agreement. We note that the apparent rationale
for Part III differs from that for Part V of the SCM Agreement. Under Part V, the amount of the
subsidy must be calculated because, under Article 19.4 of the SCM Agreement and Article VI:3 of the
GATT 1994, countervailing duties cannot be levied in excess of that amount. In contrast, under Part
III, the remedy envisaged under Article 7.8 of the SCM Agreement is the withdrawal of the subsidy or
the removal of the adverse effects. This remedy is not specific to individual companies. Rather, it
targets the effects of the subsidy more generally. Article 6.3(c) thus goes in the same vein and does not
require a precise quantification of the subsidies at issue.”
e) “Pass-through” analysis
Não é necessária uma análise “pass-through” sob a Parte V do ASMC, para a consideração de uma
supressão significativa nos preços descritos no Artigo 6.3(c) da Parte III, mas é preciso que o produto
subsidiado seja propriamente identificado para fins de supressão significativa destes, sob o Artigo
6.3(c) da Parte III. Caso os pagamentos desafiados não subsidiem o produto, poderá haver um
enfraquecimento da conclusão de que o efeito do subsídio decorre de uma supressão significativa de
preço.
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/R, para. 472
Para. 472. “As we have already noted, the requirement in Article VI:3 of the GATT 1994 and Article
19.4 of the SCM Agreement that countervailing duties on a product be limited to the amount of the
subsidy accruing to that product finds no parallel in the provisions on actionable subsidies and
pertinent remedies under Part III of the SCM Agreement. Therefore, the need for a “pass-through”
analysis under Part V of the SCM Agreement is not critical for an assessment of significant price
suppression under Article 6.3(c) in Part III of the SCM Agreement. Nevertheless, we acknowledge
that the “subsidized product” must be properly identified for purposes of significant price suppression
under Article 6.3(c) of the SCM Agreement. And if the challenged payments do not, in fact, subsidize
that product, this may undermine the conclusion that the effect of the subsidy is significant
suppression of prices of that product in the relevant market.”
f) “Effect of subsidies over time”
Nada no Artigo 6.3(c) do ASMC sugere que o exame do efeito dos subsidios deve ser focado
exclusivamente na perspective de curto prazo, podendo também, na visão do Painel, ser focado em
uma perspectiva de longo prazo.
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/R, para. 392
Para. 392. “The United States' argument appears to focus on the short-term impact of marketing loan
payments, that is, on how they affect year-to-year planting decisions. However, nothing in Article
6.3(c) of the SCM Agreement suggests that the examination of the effect of a subsidy must focus
exclusively on the short-term perspective. Whether production of a particular product is higher than it
would have been in the absence of the subsidy is often a critical issue in establishing whether the
effect of the subsidy is significant price suppression. In our view, the effect of a subsidy on production
can also be assessed on the basis of a long-term perspective that focuses on how the subsidy affects
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decisions of producers to enter or exit a given industry. The Panel considered, in this regard, that “the
evidence on the record, notably the evidence regarding the role of marketing loan and counter-cyclical
payments in covering the difference between the market revenue of [United States] upland cotton
producers and their costs of production, supports the view that these subsidies have a long-term impact
on acreage and production of upland cotton by affecting decisions of [United States] cotton farmers to
enter or exit cotton farming.”
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267AB/R, paras. 475-477
Para. 475. “We observe that the United States' contention that the effect of a subsidy must be
“allocated” or “expensed” to the year in which it is paid is confined to “recurring” subsidies, that is,
subsidies paid on an annual basis. The United States acknowledges that “non-recurring” subsidies
could be “allocated” to subsequent years as well. Article 6.3(c) of the SCM Agreement applies to a
subsidy whether it is “recurring” or “non-recurring”. This Article does not suggest that the effect of a
subsidy is limited to or continues only for a specified period of time.”
Para. 476. “In this appeal, we are asked to address the limited question of whether the effect of a
subsidy may continue beyond the year in which it was paid, in the context of a significant price
suppression analysis under Article 6.3(c) of the SCM Agreement. Whether the effect of a subsidy
begins and expires in the year in which it is paid or begins in one year and continues in any subsequent
year, and how long a subsidy can be regarded as having effects, are fact-specific questions. The
answers to these questions may depend on the nature of the subsidy and the product in question. We
see nothing in the text of Article 6.3(c) that excludes a priori the possibility that the effect of a
“recurring” subsidy may continue after the year in which it is paid. Article 6.3(c) deals with the
“effect” of a subsidy, and not with the financial accounting of the amount of the subsidy.”
Para. 477. “The context of Article 6.3(c) within Part III of the SCM Agreement does not support the
suggestion that the effect of a subsidy is immediate, short-lived, or limited to one year, regardless of
whether or not it is paid every year. Article 6.2 of the SCM Agreement refers to the possibility of the
subsidizing Member demonstrating that “the subsidy in question has not resulted in any of the effects
enumerated in paragraph 3”. (emphasis added) The word “resulted” in this sentence highlights the
temporal relationship between the subsidy and the effect, in that one might expect a time lag between
the provision of the subsidy and the resulting effect. In addition, the use of the present perfect tense in
this provision implies that some time may have passed between the granting of the subsidy and the
demonstration of the absence of its effects.”
Relatório do Painel no caso United States - Measures Affecting Trade in Large Civil Aircraft (US Large Civil Aircraft (2nd complaint)), Demandante: Comunidades Europeias, WT/DS353/R,
paras. 7.1655-7.1656
Para. 7.1655. “Article 6.3 of the SCM Agreement reads as follows:
Serious prejudice in the sense of paragraph (c) of Article 5 may arise in any
case where one or several of the following apply: (a) the effect of the subsidy
is to displace or impede the imports of a like product of another Member into
the market of the subsidizing Member; (b) the effect of the subsidy is to
displace or impede the exports of a like product of another Member from a
third country market; (c) the effect of the subsidy is a significant price
undercutting by the subsidized product as compared with the price of a like
product of another Member in the same market or significant price
suppression, price depression or lost sales in the same market; (d) the effect of
the subsidy is an increase in the world market share of the subsidizing
Member in a particular subsidized primary product or commodity as
compared to the average share it had during the previous period of three years
and this increase follows a consistent trend over a period when subsidies have
been granted.”

83	
  

Para. 7.1656. “Article 6.3 of the SCM Agreement provides that serious prejudice within the meaning
of Article 5(c) may arise where “the effect of the subsidy” is one of the phenomena described in
Article 6.3(a) through (d). Article 6.3, however, does not provide extensive guidance as to the
sequence of steps to be followed in assessing whether the effect of the subsidy is displacement or
impedance of imports, displacement or impedance of exports, or significant price suppression or lost
sales, within the meanings of Articles 6.3(a), (b) and (c), respectively. Although Article 6.3 does not
use the word “cause”, the Panel considers that the sub-paragraphs of Article 6.3 require the
establishment of a causal link between the subsidies in question and the particular form of serious
prejudice. This interpretation of Article 6.3 accords with the ordinary meaning of the terms “arise” and
“effect”, and finds contextual support in Article 5(c) and Part V of the SCM Agreement.
Article 5(c) provides that no Member should cause serious prejudice to the interests of another
Member through the use of any subsidy. With regard to Part V, the Panel considers that the fact that
the more elaborate and precise “causation” and “non-attribution” language found in its trade remedy
provisions has not been expressly prescribed for an examination of serious prejudice under Articles
5(c) and 6.3 of Part III of the SCM Agreement suggests that panels have a certain degree of discretion
in selecting an appropriate methodology for determining whether the “effect” of a subsidy is any of the
phenomena set forth in Articles 6.3(a) through (d).”
III.

Comentários

A jurisprudência versa, majoritariamente, sobre o Artigo 6.3(c), o qual estabelece as hipóteses de
caracterização do grave dano. Nesse sentido, as decisões tratam (i) da determinação de mercado
relevante; (ii) da diferença entre os termos “diminuição significativa de preços” e “supressão
significativa de preços”; (iii) da necessidade de que o grau de supressão de preços seja significativa;
(iv) da conformidade entre o termo “efeito” e o estabelecimento de nexo causal entre o subsídio e a
supressão significativa de preços, e da necessidade de assegurar que os efeitos de outros fatores nos
preços não sejam impropriamente atribuídos aos subsídios desafiados; (v) da magnitude do subsídio
como sendo um importante fator da análise; (vi) da desnecessidade de uma análise pass-through para a
consideração de uma supressão significativa; e, (vii) da possibilidade de o exame dos subsídios foocarse em uma perspectiva de longo prazo.
FOOTNOTES:
Footnote 201: Panel Report, para. 7.1246.
Footnote 202: The United States and Brazil indicated their agreement on this point in response to questioning during the oral
hearing.
Footnote 203: Panel Report, para. 7.1230.
Footnote 204: Ibid., para. 7.1231.
Footnote 205: United States' appellant's submission, para. 307.
Footnote 206: Ibid., paras. 318 and 319. The United States submits that the Panel failed to reconcile its interpretation of the
“same market” in Article 6.3(c) with its reading of the phrase “world market” under Article 6.3(d).
Footnote 207: United States' appellant's submission, para. 321.
Footnote 208: Panel Report, para. 7.1236.
Footnote 209: The New Shorter Oxford English Dictionary, (1993).
Footnote 210: Merriam-Webster Dictionary online.
Footnote 211: As indicated by the United States and Brazil in response to questioning during the oral hearing.
Footnote 212: Panel Report, para. 7.1236 (quoting Merriam-Webster Dictionary online).
Footnote 213: Panel Report, para. 7.1237 and footnote 1357 to para. 7.1240.
Footnote 214: Ibid., footnote 1357 to para. 7.1240.
Footnote 215: According to the Panel, Brazil claimed that certain United States subsidies “significantly suppress[ed] upland
cotton prices” within the meaning of Article 6.3(c). (Panel Report, para. 7.1108(i)).
Footnote 216: In the remainder of our analysis, we use the term “price suppression” to refer both to an actual decline (which
otherwise would not have declined, or would have done so to a lesser degree) and an increase in prices (which otherwise
would have increased to a greater degree). (emphasis added)
Footnote 217: Panel Report, para. 7.1277.
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Footnote 218: The French version states, in part, ”la subvention ... a pour effet d'empêcher des hausses de prix ou de
déprimer les prix ... dans une mesure notable”; the Spanish version states, in part, “la subvención ... tenga un efecto
significativo de contención de la subida de los precios, reducción de los precios”. (emphasis added)
Footnote 219: Done at Vienna, 23 May 1969, 1155 U.N.T.S. 331; 8 International Legal Materials 679. Article 33(3)
provides: “The terms of the treaty are presumed to have the same meaning in each authentic text.”
Footnote 220: Panel Report, para. 7.1288. See also ibid., para. 7.1279.
Footnote 221: Appellate Body Report, US – Upland Cotton, para. 427.
Footnote 222: Ibid., para. 426.
Footnote 223: Panel Report, para. 10.104. (original emphasis).
Footnote 224: The Panel implicitly made a quantitative assessment of the degree of market insulation when it noted that such
insulation is now weaker than it was in the period considered in the original proceedings. (See Panel Report, para. 10.127) In
its appellee's submission, Brazil argues that, although it was not required to do so, the Panel did quantify the degree of market
insulation resulting from marketing loan and counter-cyclical payments by quantifying their order of magnitude and their
importance as a share of the revenue of United States upland cotton producers. (See Brazil's appellee's submission,
paras. 618-620)
Footnote 225: Panel Report, heading (k) to paras. 7.1334-7.1363.
Footnote 226: Ibid., heading (i) to paras. 7.1347-7.1356.
Footnote 227: Ibid., heading (ii) to paras. 7.1357-7.1363.
Footnote 228: Shorter Oxford English Dictionary, 5th ed., W.R. Trumble, A. Stevenson (eds.) (Oxford University Press,
2002), Vol. 1, p. 793.
Footnote 229: Panel Report, para. 7.1341.
Footnote 230: Ibid., para. 7.1343.
Footnote 231: See Article 15.5 of the SCM Agreement. Article 3.5 of the Anti-Dumping Agreement and Article 4.2(b) of the
Agreement on Safeguards are broadly analogous to Article 15.5 of the SCM Agreement.
Footnote 232: Panel Report, para. 7.1344.
Footnote 233: Ibid., para. 7.1345.
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Artigo 7

IA.

Texto do Artigo em Inglês
Article 7
Remedies

7.1

Except as provided in Article 13 of the Agreement on Agriculture, whenever a Member has
reason to believe that any subsidy referred to in Article 1, granted or maintained by another
Member, results in injury to its domestic industry, nullification or impairment or serious
prejudice, such Member may request consultations with such other Member.

7.2

A request for consultations under paragraph 1 shall include a statement of available evidence
with regard to (a) the existence and nature of the subsidy in question, and (b) the injury caused
to the domestic industry, or the nullification or impairment, or serious prejudice (234) caused
to the interests of the Member requesting consultations.

7.3

Upon request for consultations under paragraph 1, the Member believed to be granting or
maintaining the subsidy practice in question shall enter into such consultations as quickly as
possible. The purpose of the consultations shall be to clarify the facts of the situation and to
arrive at a mutually agreed solution.

7.4

If consultations do not result in a mutually agreed solution within 60 days (235), any
Member party to such consultations may refer the matter to the DSB for the establishment of a
panel, unless the DSB decides by consensus not to establish a panel. The composition of the
panel and its terms of reference shall be established within 15 days from the date when it is
established.

7.5

The panel shall review the matter and shall submit its final report to the parties to the dispute.
The report shall be circulated to all Members within 120 days of the date of the composition
and establishment of the panel’s terms of reference.

7.6

Within 30 days of the issuance of the panel’s report to all Members, the report shall be
adopted by the DSB (236) unless one of the parties to the dispute formally notifies the DSB
of its decision to appeal or the DSB decides by consensus not to adopt the report.

7.7

Where a panel report is appealed, the Appellate Body shall issue its decision within 60 days
from the date when the party to the dispute formally notifies its intention to appeal. When the
Appellate Body considers that it cannot provide its report within 60 days, it shall inform the
DSB in writing of the reasons for the delay together with an estimate of the period within
which it will submit its report. In no case shall the proceedings exceed 90 days. The appellate
report shall be adopted by the DSB and unconditionally accepted by the parties to the dispute
unless the DSB decides by consensus not to adopt the appellate report within 20 days
following its issuance to the Members. (237)

7.8

Where a panel report or an Appellate Body report is adopted in which it is determined that any
subsidy has resulted in adverse effects to the interests of another Member within the meaning
of Article 5, the Member granting or maintaining such subsidy shall take appropriate steps to
remove the adverse effects or shall withdraw the subsidy.

7.9

In the event the Member has not taken appropriate steps to remove the adverse effects of the
subsidy or withdraw the subsidy within six months from the date when the DSB adopts the
panel report or the Appellate Body report, and in the absence of agreement on compensation,
the DSB shall grant authorization to the complaining Member to take countermeasures,
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commensurate with the degree and nature of the adverse effects determined to exist, unless the
DSB decides by consensus to reject the request.
7.10

In the event that a party to the dispute requests arbitration under paragraph 6 of Article 22 of
the DSU, the arbitrator shall determine whether the countermeasures are commensurate with
the degree and nature of the adverse effects determined to exist.

Footnote 234: In the event that the request relates to a subsidy deemed to result in serious prejudice in terms of
paragraph 1 of Article 6, the available evidence of serious prejudice may be limited to the available evidence as to
whether the conditions of paragraph 1 of Article 6 have been met or not.
Footnote 235: Any time-periods mentioned in this Article may be extended by mutual agreement.
Footnote 236: If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for this
purpose.
Footnote 237: If a meeting of the DSB is not scheduled during this period, such a meeting shall be held for this
purpose.

IB.

Texto do Artigo em Português
Artigo 7
Recursos

7.1

Com exceção do disposto no Artigo 13 do Acordo sobre Agricultura, um Membro poderá
requerer consultas com outro Membro sempre que tenha motivos para acreditar que um
subsídio mencionado no Artigo 1, concedido ou mantido pelo outro Membro, esteja
produzindo dano, anulação ou prejuízo ou grave dano à sua indústria nacional.

7.2

Um requerimento de consultas formulado de Acordo com o disposto no parágrafo 1 deverá
incluir provas relativas a: (a) a existência e a natureza do subsídio em causa; e (b) o dano
causado à indústria nacional ou anulação ou prejuízo ou grave dano19 causado aos
interesses do Membro que solicita a consulta.

7.3

Quando se solicitem consultas ao abrigo do parágrafo 1, o Membro que se acredita concede ou
mantém o subsídio em causa deverá iniciá-las o mais rapidamente possível. O propósito das
consultas será esclarecer os fatos do caso e chegar a uma solução mutuamente satisfatória.

7.4

Se as consultas não conduzirem a uma solução mutuamente satisfatória no prazo de 60 dias20,
qualquer Membro participante de tais consultas poderá submeter a matéria ao DSB para
estabelecimento de grupo especial, a menos que o DSB decida por consenso não estabelecer
grupo especial. A composição do grupo especial e seus termos de referência deverão ser
determinados no prazo de 15 dias a partir da data de seu estabelecimento.

7.5

O grupo especial analisará a matéria e submeterá seu relatório final às partes em litígio. O
relatório será circulado entre todos os Membros no prazo de 120 elas a contar da data de
composição do grupo especial e de estabelecimento de seus termos de referencia.

7.6

No prazo de 30 dias a contar da divulgação do relatório do grupo especial pra todos os
Membros, será este adotado pelo DSB21, a menos que uma das partes em litígio notifique
formalmente o DSB de sua decisão de apelar ou que o DSB decida por consenso não adotar
o relatório.

7.7

Quando haja apelação de relatório de grupo especial, o Órgão de Apelação emitirá sua decisão
no prazo de 60 dias a contar da data em que a parte litigante comunicar sua decisão de apelar.

19

Quando a solicitação se refira a subsídio que se considere causa de grave dano segundo o disposto no parágrafo 1 do Artigo 6, as provas de
existência do grave dano poderão limitar-se àquelas de que se disponha com vistas a estabelecer se foram ou não satisfeitas as condições
daquele parágrafo.
20
Quaisquer prazos mencionados neste Artigo poderão ser estendidos por mútuo Acordo.
21
Se não estiver marcada nenhuma reunião do OSC nesse período, será marcada reunião para essa finalidade.
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Caso o Órgão de Apelação considere que não poderá emitir seu relatório no prazo de 60 dias,
deverá disso informar o DSB, por escrito, esclarecendo as razoes para o atraso previsto, bem
como estimativa do prazo em que poderá apresentar o relatório. Em nenhuma hipótese o
procedimento excederá 90 dias. O relatório da apelação será adotado pelo DSB e
incondicionalmente aceito pelas partes litigantes, a menos que o DSB, por consenso, no prazo
de 20 dias contados a partir de sua divulgação para os Membros, decida não adotá-lo22.
7.8

Sempre que seja adotado relatório de grupo especial ou de Órgão de Apelação em que se
determine que de um subsídio resultaram efeitos danosos aos interesses de outro Membro no
sentido definido no Artigo 5, o Membro outorgante ou mantenedor do subsídio deverá tomar
as medidas adequadas para remover os efeitos danosos ou eliminar o subsídio.

7.9

No caso de o Membro não tomar as medidas adequadas para remover os efeitos danosos ou
eliminar o subsídio no prazo de 6 meses a contar da data em que o DSB adotar o relatório do
grupo especial ou o do Órgão de Apelação, e na eventualidade de ausência de Acordo sobre
compensação, o DSB autorizará o Membro reclamante a tomar contramedidas proporcionais
ao grau e â natureza dos efeitos danosos que se tenham verificado, a menos que o DSB decida
por consenso rejeitar o pedido.

7.10

No caso de uma parte litigante pedir arbitragem ao abrigo do parágrafo 6 do Artigo 22 do
DSU, o árbitro determinará se as contramedidas são proporcionais ao grau e à natureza dos
efeitos danosos que se tenham verificado.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 7

1.

Remedies

Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/R, para. 273
O uso da expressão “resultou” sugere que pode haver um lapso de tempo entre o pagamento de um
subsídio e qualquer efeito adverso consequencial. Se pagamentos passados não pudessem ser
desafiados na OMC, seria difícil buscar remédios para tais efeitos adversos. Dentre os remédios para
efeitos adversos, encontram-se: (i) a retirada do subsídio; e (ii) a remoção dos efeitos adversos.
Para. 273. “It is important to recognize the particular characteristics of subsidies and the nature of
Brazil's claims against the production flexibility contract and market loss assistance subsidy payments.
Article 7.8 of the SCM Agreement provides that, where it has been determined that “any subsidy has
resulted in adverse effects to the interests of another Member”, the subsidizing Member must “take
appropriate steps to remove the adverse effects or ... withdraw the subsidy”. (emphasis added) The use
of the word “resulted” suggests that there could be a time-lag between the payment of a subsidy and
any consequential adverse effects. If expired measures underlying past payments could not be
challenged in WTO dispute settlement proceedings, it would be difficult to seek a remedy for such
adverse effects. Further - in contrast to Articles 3.7 and 19.1 of the DSU - the remedies under Article
7.8 of the SCM Agreement for adverse effects of a subsidy are (i) the withdrawal of the subsidy or (ii)
the removal of adverse effects. Removal of adverse effects through actions other than the withdrawal
22

Se não estiver marcada nenhuma reunião do OSC nesse período, será marcada reunião para essa finalidade.
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of a subsidy could not occur if the expiration of a measure would automatically exclude it from a
panel's terms of reference.”
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS267/AB/RW, paras. 235-240
De Acordo com o Painel, deve-se levar em consideração o Artigo 7.8 na determinação do escopo dos
procedimentos descritos no Artigo 21.5. As ações a serem tomadas pelo demandado, com fulcro no
Artigo 7.8, dizem respeito tanto aos subsídios concedidos no passado quanto àqueles que continuam
sendo pagos, de forma que a obrigação determinada por este Artigo possui natureza contínua.
Para. 235. “In cases like this one, involving a determination that subsidies have resulted in adverse
effects to the interests of another WTO Member, Article 7.8 of the SCM Agreement provides that “the
Member granting or maintaining” the subsidy “shall take appropriate steps to remove the adverse
effects or shall withdraw the subsidy”. (238) Article 7.8 is one of the “special or additional rules and
procedures on dispute settlement contained in the covered agreements” (239) that are identified in
Article 1.2 and Appendix 2 of the DSU, which prevail over the general DSU rules and procedures to
the extent that there is a difference between them. As we see it, Article 7.8 specifies the actions that
the respondent Member must take when a subsidy granted or maintained by that Member is found to
have resulted in adverse effects to the interests of another Member. This means that, in order to
determine whether there is compliance with the DSB's recommendations and rulings in a case
involving such actionable subsidies, a panel would have to assess whether the Member concerned has
taken one of the actions foreseen in Article 7.8 of the SCM Agreement. We agree, therefore, with the
Panel that we must also take into account Article 7.8 of the SCM Agreement in order to determine the
proper scope of these Article 21.5 proceedings.”(240)
Para. 246. “Pursuant to Article 7.8, the implementing Member has two options to come into
compliance. The implementing Member: (i) shall take appropriate steps to remove the adverse effects;
or (ii) shall withdraw the subsidy. The use of the terms “shall take” and “shall withdraw” indicate that
compliance with Article 7.8 of the SCM Agreement will usually involve some action by the respondent
Member. This affirmative action would be directed at effecting the withdrawal of the subsidy or the
removal of its adverse effects. A Member would normally not be able to abstain from taking any
action on the assumption that the subsidy will expire or that the adverse effects of the subsidy will
dissipate on their own.” (241)
Para. 237. “The question then becomes: With respect to which subsidies must the implementing
Member take such action? Such action would certainly be expected with respect to subsidies granted
in the past and which may have formed the basis of a panel's determination of present serious
prejudice and adverse effects. (242) However, we do not see the obligation in Article 7.8 as being
limited to subsidies granted in the past. Article 7.8 expressly refers to a Member “granting or
maintaining such subsidy”. The verb “maintain” suggests, to us, that the obligation set forth in Article
7.8 is of a continuous nature, extending beyond subsidies granted in the past. This means that, in the
case of recurring annual payments, the obligation in Article 7.8 would extend to payments
“maintained” by the respondent Member beyond the time period examined by the panel for purposes
of determining the existence of serious prejudice, as long as those payments continue to have adverse
effects. (243) Otherwise, the adverse effects of subsequent payments would simply replace the adverse
effects that the implementing Member was under an obligation to remove. Such a reading of Article
7.8 would not give meaning and effect to the term “maintain”, which is distinct from the term “grant”,
and has also been included in that Article. Indeed, it would render the term “maintain” redundant. In
addition, it would fail to give meaning and effect to the obligation to “take appropriate steps to remove
the adverse effects” in Article 7.8, and to the requirement under Article 21.5 to “comply” with the
DSB's recommendations and rulings, including the requirement to take the remedial action foreseen in
Article 7.8 as a consequence of a finding of adverse effects.”
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Para. 238. “Our interpretation of Article 7.8 is consistent with the context provided by Article 4.7 of
the SCM Agreement, which applies in cases involving prohibited subsidies. In US – FSC (Article 21.5
– EC II), the Appellate Body stated that, “if, in an Article 21.5 proceeding, a panel finds that the
measure taken to comply with the Article 4.7 recommendation made in the original proceedings does
not achieve full withdrawal of the prohibited subsidy - either because it leaves the entirety or part of
the original prohibited subsidy in place, or because it replaces that subsidy with another subsidy
prohibited under the SCM Agreement - the implementing Member continues to be under the obligation
to achieve full withdrawal of the subsidy”. (244) Similarly, a Member would not comply with the
obligation in Article 7.8 to withdraw the subsidy if it leaves an actionable subsidy in place, either
entirely or partially, or replaces that subsidy with another actionable subsidy. We recognize that,
unlike Article 4.7, Article 7.8 gives Members the option of removing the adverse effects as an
alternative to withdrawing the subsidy. The availability of this option is arguably a consequence of the
fact that actionable subsidies are not prohibited per se; rather, they are actionable to the extent they
cause adverse effects. Nevertheless, the option of removing the adverse effects cannot be read as
allowing a Member to continue to cause adverse effects by maintaining the subsidies that were found
to have resulted in adverse effects. As observed earlier, if the contrary proposition were accepted, the
adverse effects of subsequent subsidies, especially in the case of recurrent subsidies, would simply
replace the adverse effects that the implementing Member was required to remove, making the
obligation in Article 7.8 to “take appropriate steps to remove the adverse effects” meaningless.”
Para. 239. “Our interpretation of Article 7.8 is also consistent with the approach taken under the SCM
Agreement with respect to countervailing duty measures. A determination that the existence of a
subsidy causes material injury provides a basis for the prospective application of countervailing duty
measures. Thus, even though the basis for a countervailing duty determination is the injury determined
to exist in the past, the remedial measures are prospective.”
Para. 240. “The United States submits that “the obligation under Article 7.8 extends only as far as the
DSB's recommendations and rulings” (245), and asserts that Article 7.8 cannot modify “the terms of
reference or the scope of compliance proceedings under Article 21.5 of the DSU”. (246) We believe
the United States misinterprets the relevance of Article 7.8 for interpreting the scope of DSB
recommendations and rulings in cases where subsidies are found to cause adverse effects. Article 7.8
informs the meaning and scope of the DSB's recommendations and rulings arising from the original
proceedings. In our view, Article 7.8 specifies the actions that the United States had to take in order to
comply with the DSB's recommendations and rulings. (247) To the extent a WTO Member fails to
comply with the requirement in Article 7.8 that it take steps to remove the adverse effects or withdraw
the subsidy, because it maintains the subsidy, it cannot be said to have achieved full compliance with
these DSB recommendations and rulings.”
Relatório do Painel no caso Indonesia - Certain Measures Affecting the Automobile Industry
(Indonesia - Certain Measures), Demandante: Japão, WT/DS54/R, WT/DS55/R, WT/DS59/R e
WT/DS64/R, para. 202
O Painel, em Indonesia - Certain Measures, entendeu que um Membro não pode propôr uma demanda
alegando grave dano sofrido por outro Membro, em função de subsídios concedidos, tendo como base
o Artigo 7.2 do ASMC.
Para. 202. “In light of our view that the existence of alleged harm to US companies is not a basis for a
claim of serious prejudice to the interests to the United States, the question remains whether one
Member may bring a claim that another Member has suffered serious prejudice as a result of
subsidization. In our view the answer is no. It will be recalled that Article 7 of the SCM Agreement
sets forth the steps to be taken by a Member which believes that it has suffered adverse effects within
the meaning of Part III. Article 7.2 provides that:
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A request for consultations under paragraph 1 shall include a statement of
available evidence with regard to (a) the existence and nature of the subsidy in
question, and (b) the injury caused to the domestic industry, or the
nullification or impairment, or serious prejudice [footnote omitted] caused to
the interests of the Member requesting consultations.

It is clear from Article 7.2 that the dispute settlement procedures set forth in Article 7 may only be
invoked by a Member where that Member believes that it has itself suffered serious prejudice as a
result of subsidization.”
Relatório do Painel no caso United States - Subsidies on Upland Cotton (US - Upland Cotton),
Demandante: Brasil, WT/DS 267/R, paras. 328, 1.172-1.175
O Painel, em US - Upland Cotton, entendeu que os recursos contra subsídios acionáveis não estão
disponíveis para apoio interno a medidas que se conformam às condições dos parágrafos (a) e (b) do
Artigo 13. Além disso, determinou que um pedido de consultas para a investigação de subsídios
acionáveis conduz à apresentação de uma declaração de evidências em relação à existência e à
natureza do subsídio em questão, não sendo necessário que tal declaração se concentre na quantidade
ou no valor do subsídio, assim como na metodologia ou em conceitos quantitativos. Com efeito, o
foco das reivindicações em uma disputa que envolva a concessão de subsídios acionáveis pode ser a
existência e a natureza do subsídio em questão.
Para. 328. “Article 7.1 of the SCM Agreement, which is the first provision in the article on remedies
for actionable subsidies, applies “[e]xcept as provided in Article 13 of the Agreement on Agriculture”.
In the Panel's view, this indicates that the remedies for actionable subsidies are not available for
domestic support measures that conform to the conditions in paragraphs (a) and (b) of Article 13.
Although that phrase is located in Article 7.1, which refers to requests for consultations only, it cannot
refer only to that merely procedural step, for the above reasons. This is confirmed by the fact that
Article 7.1 is singled out as the only part of that article not listed as a special and additional rule and
procedure in Appendix 2 of the DSU, which indicates that the normal dispute settlement rules are
intended to apply.”
Para. 1.172. “Articles 7.2-7.10 of the SCM Agreement are “special or additional rules and procedures”
identified in Appendix 2 to the DSU. Entitled “Remedies”, Article 7 sets out procedures and remedies
pertaining to dispute settlement proceedings involving actionable subsidy claims. Article 7.2 requires
that a request for consultations in an actionable subsidies dispute include a statement of available
evidence with regard to (a) “the existence and nature of the subsidy in question; and (b) ...the serious
prejudice caused to the interests of the member requesting consultations.” (emphasis added)
Para. 1.173. “This provision does not explicitly refer to the “magnitude” or “amount” or “value” of
the subsidy, let alone to any precise quantitative methodologies pertaining to its breakdown or
allocation. Rather, while it may not preclude consideration of the general order of magnitude of a
subsidy where this information may be relevant and readily available, we understand it to call for a
qualitative and, to some extent, quantitative analysis of the existence and nature of the subsidy and the
serious prejudice caused. Allocating absolutely precise proportions of the subsidy to the product
concerned, or trying to trace with precision where each subsidy dollar may be spent by a recipient, is
not a necessary exercise on the part of the Panel. Broader considerations are at play in a serious
prejudice analysis than those involved in a countervailing duty sense.”
Para. 1174. “If a request for consultations in an actionable subsidies case must set out a statement of
available evidence with regard to “the existence and nature of the subsidy in question”, and need not
focus on its amount or value (let alone any more precise quantitative concepts or methodologies) then
the focus of the claims in an actionable subsidies dispute may also logically be the existence and
nature of the subsidy in question.”
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Para. 1175. “Pursuant to Article 7.3 of the SCM Agreement: “The purpose of the consultations shall
be to clarify the facts of the situation and to arrive at a mutually agreed solution.” (emphasis added)
These facts would necessarily pertain to the subject of the request for consultations, including the
statement of available evidence. They would thus logically pertain to the existence and nature of the
subsidy. We see no requirement in Article 7.3 that the consultations clarify the facts of the situation,
including facts relating to the precise quantification of the amount of the subsidy.”
III.

Comentários

A discussão da jurisprudência gira em torno do Artigo 7.8, o qual especifica as ações que o Membro
deve tomar quando um subsídio concedido ou mantido por ele produz efeitos adversos a outro
Membro. De Acordo com os Painéis, o Membro possui a opção de eliminar ou remover os efeitos
danosos do subsídio. Ainda, a jurisprudência destaca que a obrigação prevista no Artigo 7.8 não está
limitada a subsídios concedidos no passado, mas estende-se a todos os subsídios mantidos pelo
Membro, mesmo além do período analisado.
Além disso, a jurisprudência afirma que um pedido de consultas, em um caso de subsídios acionáveis,
deve fundar-se na existência e natureza do subsídio em causa (nos termos do Artigo 7.2(a)) e não na
quantidade ou valor do subsídio.
FOOTNOTES:
Footnote 238: Article 7.8 of the SCM Agreement reads in full: “Where a panel report or an Appellate Body report is adopted
in which it is determined that any subsidy has resulted in adverse effects to the interests of another Member within the
meaning of Article 5, the Member granting or maintaining such subsidy shall take appropriate steps to remove the adverse
effects or shall withdraw the subsidy.”
Footnote 239: Article 1.2 of the DSU.
Footnote 240: See Panel Report, paras. 9.79-9.81.
Footnote 241: See Australia's third participant's submission, para. 16.
Footnote 242: As noted below, the use of a historical reference or investigation period will usually be necessary when
examining a claim of serious prejudice.
Footnote 243: As we see it, the period MY 1999-2002 was merely the historical reference period examined by the original
panel. As an evidentiary matter, that period determined the data set that the original panel would examine. (See Original
Panel Report, paras. 7.1198 and 7.1199) Although the original panel referred to the period MY 1999-2002 in the conclusion
that it reached at the end of its analysis of significant price suppression (ibid., para. 7.1416), it made no reference to any time
period in the “Conclusions and Recommendations” section of its report, nor in its discussion of the United States' obligations
under Article 7.8 of the SCM Agreement. (Ibid., paras. 8.1(g)(i) and 8.3(d)).
Footnote 244: Appellate Body Report, US – FSC (Article 21.5 – EC II), para. 84 (referring to subsidies provided under the
Foreign Sales Corporation (“FSC”) Act of 1984 and the FSC Repeal and Exterritorial Income Exclusion (“ETI”) Act of 2000,
and not fully withdrawn by the Jobs Creation Act of 2004).
Footnote 245: United States' appellant's submission, para. 65.
Footnote 246: Ibid., para. 66.
Footnote 247: See New Zealand's third participant's submission, para. 3.3. New Zealand explains that this result does not
“amount to ‘somehow modifying Article 21.5 of the DSU’ as the United States claims” but rather “is simply the result of
effective treaty interpretation”. (Ibid., para. 3.4).
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Ø

Artigo 8

IA.

Texto do Artigo em Inglês
Part IV
Non-Actionable Subsidies
Article 8
Identification of Non-Actionable Subsidies

8.1

8.2

The following subsidies shall be considered as non-actionable (248):
(a)

subsidies which are not specific within the meaning of Article 2;

(b)

subsidies which are specific within the meaning of Article 2 but which meet all of the
conditions provided for in paragraphs 2(a), 2(b) or 2(c) below.

Notwithstanding the provisions of Parts III and V, the following subsidies shall be
non-actionable:
(a)

assistance for research activities conducted by firms or by higher education or
research establishments on a contract basis with firms if: (249), (250), (251)

the assistance covers (252) not more than 75 per cent of the costs of industrial research (253) or 50 per
cent of the costs of pre-competitive development activity (254), (255); and provided that such
assistance is limited exclusively to:
(i)
(ii)
(iii)
(iv)
(v)
(b)

costs of personnel (researchers, technicians and other supporting staff
employed exclusively in the research activity);
costs of instruments, equipment, land and buildings used exclusively and
permanently (except when disposed of on a commercial basis) for the research
activity;
costs of consultancy and equivalent services used exclusively for the research
activity, including bought-in research, technical knowledge, patents, etc;
additional overhead costs incurred directly as a result of the research activity;
other running costs (such as those of materials, supplies and the like), incurred
directly as a result of the research activity.

assistance to disadvantaged regions within the territory of a Member given pursuant to
a general framework of regional development (256) and non-specific (within the
meaning of Article 2) within eligible regions provided that:
(i)
(ii)

(iii)

each disadvantaged region must be a clearly designated contiguous
geographical area with a definable economic and administrative identity;
the region is considered as disadvantaged on the basis of neutral and objective
criteria (257), indicating that the region's difficulties arise out of more than
temporary circumstances; such criteria must be clearly spelled out in law,
regulation, or other official document, so as to be capable of verification;
the criteria shall include a measurement of economic development which shall
be based on at least one of the following factors:
- one of either income per capita or household income per capita, or GDP
per capita, which must not be above 85 per cent of the average for the
territory concerned;
- unemployment rate, which must be at least 110 per cent of the average
for the territory concerned;
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as measured over a three-year period; such measurement, however, may be a
composite one and may include other factors.
(c)

assistance to promote adaptation of existing facilities (258) to new environmental
requirements imposed by law and/or regulations which result in greater constraints
and financial burden on firms, provided that the assistance:
(i)
(ii)
(iii)
(iv)
(v)

is a one-time non-recurring measure; and
is limited to 20 per cent of the cost of adaptation; and
does not cover the cost of replacing and operating the assisted investment,
which must be fully borne by firms; and
is directly linked to and proportionate to a firm's planned reduction of
nuisances and pollution, and does not cover any manufacturing cost savings
which may be achieved; and
is available to all firms which can adopt the new equipment and/or production
processes.

8.3

A subsidy programme for which the provisions of paragraph 2 are invoked shall be notified in
advance of its implementation to the Committee in accordance with the provisions of Part VII.
Any such notification shall be sufficiently precise to enable other Members to evaluate the
consistency of the programme with the conditions and criteria provided for in the relevant
provisions of paragraph 2. Members shall also provide the Committee with yearly updates of
such notifications, in particular by supplying information on global expenditure for each
programme, and on any modification of the programme. Other Members shall have the right to
request information about individual cases of subsidization under a notified programme.
(259)

8.4

Upon request of a Member, the Secretariat shall review a notification made pursuant to
paragraph 3 and, where necessary, may require additional information from the subsidizing
Member concerning the notified programme under review. The Secretariat shall report its
findings to the Committee. The Committee shall, upon request, promptly review the findings
of the Secretariat (or, if a review by the Secretariat has not been requested, the notification
itself), with a view to determining whether the conditions and criteria laid down in paragraph 2
have not been met. The procedure provided for in this paragraph shall be completed at the
latest at the first regular meeting of the Committee following the notification of a subsidy
programme, provided that at least two months have elapsed between such notification and the
regular meeting of the Committee. The review procedure described in this paragraph shall
also apply, upon request, to substantial modifications of a programme notified in the yearly
updates referred to in paragraph 3.

8.5

Upon the request of a Member, the determination by the Committee referred to in paragraph 4,
or a failure by the Committee to make such a determination, as well as the violation, in
individual cases, of the conditions set out in a notified programme, shall be submitted to
binding arbitration. The arbitration body shall present its conclusions to the Members within
120 days from the date when the matter was referred to the arbitration body. Except as
otherwise provided in this paragraph, the DSU shall apply to arbitrations conducted under this
paragraph.

Footnote 248: It is recognized that government assistance for various purposes is widely provided by Members and that the
mere fact that such assistance may not qualify for non-actionable treatment under the provisions of this Article does not in
itself restrict the ability of Members to provide such assistance.
Footnote 249: Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the provisions of this
subparagraph do not apply to that product.
Footnote 250: Not later than 18 months after the date of entry into force of the WTO Agreement, the Committee on
Subsidies and Countervailing Measures provided for in Article 24 (referred to in this Agreement as “the Committee”) shall
review the operation of the provisions of subparagraph 2(a) with a view to making all necessary modifications to improve the
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operation of these provisions. In its consideration of possible modifications, the Committee shall carefully review the
definitions of the categories set forth in this subparagraph in the light of the experience of Members in the operation of
research programmes and the work in other relevant international institutions.
Footnote 251: The provisions of this Agreement do not apply to fundamental research activities independently conducted by
higher education or research establishments. The term “fundamental research” means an enlargement of general scientific
and technical knowledge not linked to industrial or commercial objectives.
Footnote 252: The allowable levels of non-actionable assistance referred to in this subparagraph shall be established by
reference to the total eligible costs incurred over the duration of an individual project.
Footnote 253: The term “industrial research” means planned search or critical investigation aimed at discovery of new
knowledge, with the objective that such knowledge may be useful in developing new products, processes or services, or in
bringing about a significant improvement to existing products, processes or services.
Footnote 254: The term “pre-competitive development activity” means the translation of industrial research findings into a
plan, blueprint or design for new, modified or improved products, processes or services whether intended for sale or use,
including the creation of a first prototype which would not be capable of commercial use. It may further include the
conceptual formulation and design of products, processes or services alternatives and initial demonstration or pilot projects,
provided that these same projects cannot be converted or used for industrial application or commercial exploitation. It does
not include routine or periodic alterations to existing products, production lines, manufacturing processes, services, and other
on-going operations even though those alterations may represent improvements.
Footnote 255: In the case of programmes which span industrial research and pre-competitive development activity, the
allowable level of non-actionable assistance shall not exceed the simple average of the allowable levels of non-actionable
assistance applicable to the above two categories, calculated on the basis of all eligible costs as set forth in items (i) to (v) of
this subparagraph.
Footnote 256: A “general framework of regional development” means that regional subsidy programmes are part of an
internally consistent and generally applicable regional development policy and that regional development subsidies are not
granted in isolated geographical points having no, or virtually no, influence on the development of a region.
Footnote 257: “Neutral and objective criteria” means criteria which do not favour certain regions beyond what is appropriate
for the elimination or reduction of regional disparities within the framework of the regional development policy. In this
regard, regional subsidy programmes shall include ceilings on the amount of assistance which can be granted to each
subsidized project. Such ceilings must be differentiated according to the different levels of development of assisted regions
and must be expressed in terms of investment costs or cost of job creation. Within such ceilings, the distribution of assistance
shall be sufficiently broad and even to avoid the predominant use of a subsidy by, or the granting of disproportionately large
amounts of subsidy to, certain enterprises as provided for in Article 2.
Footnote 258: The term “existing facilities” means facilities which have been in operation for at least two years at the time
when new environmental requirements are imposed.
Footnote 259: It is recognized that nothing in this notification provision requires the provision of confidential information,
including confidential business information.

IB.

Texto do Artigo em Português
Parte IV
Subsídios Irrecorríveis
Artigo 8
Identificação de Subsídios Irrecorríveis

8.1

Serão considerados irrecorríveis os seguintes subsídios23:
(a) os que não são específicos, no sentido do Artigo 2;
(b) os que são específicos no sentido do Artigo 2, mas que preenchem todas as condições
enumeradas nos parágrafos 2(a), 2(b) e 2(c) abaixo.

8.2

A despeito do disposto nas PARTES III e V, os seguintes subsídios serão considerados
irrecorríveis:
(a) assistência para atividades de pesquisa realizadas por empresas ou estabelecimentos de
pesquisa ou estabelecimentos de pesquisa ou de educação superior vinculados por relação

23

É reconhecido que os Membros concedem ampla assistência governamental com variadas finalidades e que o simples fato de que essa
assistência possa não merecer tratamento irrecorrível à luz das disposições desse Artigo não restringe por si só a capacidade de os Membros
fornecerem tal assistência.
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contratual se24, 25, 26 a assistência cobre27 até o máximo de 75 por cento dos custos da
pesquisa industrial28 ou de 50 por cento dos custos das atividades pré-competitivas de
desenvolvimento29, 30 e desde que tal assistência seja limitada exclusivamente a:
(i)

(b)

despesas de pessoal (pesquisadores, técnicos e outro pessoal de apoio
empregado exclusivamente na atividade de pesquisa);
(ii)
despesas com instrumentos equipamento, terra e construções destinados
exclusiva e permanentemente â atividade de pesquisa (exceto quando tenham
sido arrendados em base comercial);
(iii)
despesas com consultorias e serviços equivalentes usados exclusivamente na
atividade de pesquisa, incluindo-se aí a aquisição de resultados de pesquisas,
de conhecimentos técnicos, patentes etc;
(iv)
despesas gerais adicionais em que se incorra diretamente em consequência das
atividades de pesquisa;
(v)
outras despesas correntes (como as de materiais, suprimentos e assemelhados)
em que se incorra diretamente em conseqüência das atividades de pesquisa;
assistência a uma região economicamente desfavorecida dentro do território de um
membro, concedida no quadro geral do desenvolvimento regional31 e que sela
inespecífica (no sentido do Artigo 2) no âmbito das regiões elegíveis, desde que:
(i)

cada região economicamente desfavorecida constitua área geográfica continua,
claramente identificada, com identidade econômica e administrativa definível;
(ii) seja a região considerada economicamente desfavorecida a partir de critérios
neutros e objetivos32 que demonstrem serem suas dificuldades originárias de
outros fatores além de circunstâncias temporárias; tais critérios serão claramente
expressos em lei, regulamento ou outro documento oficial, de forma ã permitirlhe a verificação;

24

Como se prevê que as aeronaves civis será disciplinadas por regras multilaterais específicas, o disposto neste parágrafo não se aplica a tais
produtos.
25
No máximo até 18 meses após a entrada em vigor do Acordo Constitutivo da OMC, o Comitê para Subsídios e Medidas Compensatórias (a
que este Acordo se refere como “Comitê”) criado no Artigo 24, procederá à revisão da aplicação do subparágrafo 2(a) com vistas a realizar
todas as modificações necessárias ao aperfeiçoamento destas disposições. Ao analisar as possíveis alterações, o Comitê reverá
cuidadosamente as definições das categorias estabelecidas neste subparágrafo à luz da experiência dos Membros na aplicação de programas
de pesquisa e do trabalho desenvolvido em outras instituições internacionais pertinentes.
26
O disposto neste Artigo não se aplica às atividades de pesquisa avançada realizadas independentemente por estabelecimentos de altos
estudos ou de pesquisa avançada. O termo “pesquisa avançada” significa a ampliação do conhecimento científico e técnico mais abrangente,
não ligada a objetivos industriais e comerciais.
27
Os níveis permitidos da assistência irrecorrível mencinados neste subparágrafo serão estabelecidos com referência ao total dos gastos
compatíveis efetuados durante o curso de um projeto.
28
O termo “pesquisa industrial” significa busca planejada ou investigação destinada à descoberta de novos conhecimentos que sejam úteis no
desenvolvimento de novos produtos, processos ou serviços, ou no acréscimo de significativas melhorias em produtos, processos ou serviços
existentes.
29
O termo “atividade pré-competitiva de desenvolvimento” significa a transposição de descobertas realizadas pela pesquisa industrial a
planos, projetos ou desenhos de produtos, processos ou serviços novos, modificados ou aperfeiçoados, destinados ou não à venda ou uso,
inclusive a criação de protótipo insusceptível de uso comercial. Poderá incluir ainda a formulação conceitual e o desenho de alternativas a
produtos, processos ou serviços e a demonstração inicial ou projetos piloto, desde que tais projetos não possam ser convertidos ou usados em
atividades industriais ou exploração comercial. Ele não inclui alterações rotineiras ou periódicas de produtos existentes, linhas de produção,
processos, serviços ou outras atividades produtivas em curso, ainda que essas alterações possam representar aperfeiçoamentos.
30
No caso de programas que abarcam pesquisa industrial e atividades pré-competitivas de desenvolvimento, o nível aceitável da assistência
irrecorrível não deverá exceder a média simples dos níveis aceitáveis da assistência irrecorrível aplicáveis a cada uma das duas categorias
acima, calculados com base em todos os custos computáveis estabelecidos nos itens (i) a (v) deste subparágrafo.
31
“Quadro Geral de Desenvolvimento Regional” significa que programas regionais de subsídios formam parte integrante de uma política de
desenvolvimento regional internamente coerente e aplicável de forma geral, e que os subsídios regionais para o desenvolvimento não são
concedidos a pontos geograficamente isolados sem nenhuma ou quase nenhuma importância para o desenvolvimento de uma região.
32
“Critérios neutros e objetivos” significam critérios que não favoreçam certas regiões além do que seja necessário para eliminar ou reduzir
disparidades regionais no quadro de uma política regional de desenvolvimento. Nesse sentido, programas regionais de subsídios deverão
incluir tetos para os montantes de assistência a ser concedida a cada projeto subsidiado. Tais tetos deverão ser diferenciados de Acordo com
os diferentes níveis de desenvolvimento de cada região assistida e deverão ser expressos em termos custos do investimento ou da criação de
empregos. Dentro de cada teto, a distribuição da assistência será suficientemente ampla e equânime, de molde a evitar que a concessão de um
subsídio se faça predominantemente a favor de determinadas empresas, conforme disposto no Artigo 2, ou que lhes seja atribuída parcela
desproporcionalmente grande do subsídio.
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(iii) os critérios incluirão medida do desenvolvimento econômico baseada em pelo
menos um dos seguintes fatores
- renda per capita ou renda familiar per capita ou Produto Nacional Bruto per
capita, que não deverá ultrapassar 85 por cento da média do território em
causa;
- taxa de desemprego, que deverá ser pelo menos 110 por cento da média do
território em causa, apurados por um período de três anos; tal medida, porém,
poderá resultar de uma composição de diferentes fatores e poderá incluir
outros não indicados acima.
(c)

assistência para promover a adaptação de instalações existentes33 a novas
exigências ambientalistas impostas por lei e/ou regulamentos de que resultem maiores
obrigações ou carga financeira sobre as empresas, desde que tal assistência:
(i)
(ii)
(iii)
(iv)
(v)

seja excepcional e não-recorrente; e
seja limitada a 20 por cento do custo da adaptação; e
não cubra custos de reposição e operação do investimento que devem recair
inteiramente sobre as empresas;
esteja diretamente vinculada e seja proporcional à redução de danos e de
poluição prevista pela empresa e que não cubra nenhuma economia de custos
eventualmente verificada; e
seja disponível para todas as firmas que possam adotar o novo equipamento
e/ou os novos processos produtivos.

8.3

Um programa de subsídios para o qual seja invocado o disposto no parágrafo 2 deverá ser
objeto de notificação antecipada sobre sua aplicação, dirigida ao Comitê, de Acordo com o
disposto na PARTE VII. Tais notificações deverão ser suficientemente precisas para permitir
aos demais Membros avaliar a compatibilidade do programa com as condições e os critérios
previstos nas disposições pertinentes do parágrafo 2. Os Membros fornecerão igualmente ao
Comitê atualizações anuais de tais notificações, apresentando, em particular, informações
sobre despesas globais com cada programa e sobre quaisquer modificações introduzidas no
programa. Os demais Membros terão o direito de solicitar informações acerca de casos
individuais de concessão de subsídios no âmbito de um programa objeto de notificação.34

8.4

A pedido de um Membro, o Secretariado examinará notificação realizada ao abrigo do
parágrafo 3 e, se necessário, requererá informação adicional ao Membro outorgante do
subsídio a respeito do programa objeto da notificação que esta em exame. O secretariado
relatará suas conclusões ao Comitê. O Comitê, se lhe for solicitado, examinará imediatamente
as conclusões do Secretariado (ou, se o exame do Secretariado não tiver sido solicitado, a
própria notificação) com vistas a determinar se as condições estabelecidas no parágrafo 2
deixaram de ser satisfeitas. Os procedimentos estabelecidos neste parágrafo deverão estar
finalizados no máximo até a primeira sessão regular do comitê que se siga à notificação do
programa de subsídio, desde que pelo menos 2 meses se tenham passado entre a notificação e
a sessão regular do Comitê. O processo de exame descrito neste parágrafo aplicar-se-á
igualmente, caso solicitado, na ocorrência de modificações substanciais introduzidas no
programa objeto da notificação, que se verifiquem nas atualizações anuais a que se refere o
parágrafo 3.

33

O termo “instalações existentes” significa instalações que tenham estado em uso por pelo menos 2 anos no momento em que as novas
exigências ambientalistas sejam estabelecidas.
Fica entendido que nada nesta disposição sobre notificação requer fornecimento de informação confidencial, inclusive de informação
comercial confidencial.

34
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8.5

A pedido de um Membro, a decisão do Comitê a que alude o parágrafo 4, ou a ausência de tal
decisão pelo Comitê, bem como a violação em casos individuais das condições estabelecidas
no programa objeto de notificação serão submetidas a arbitragem mandatória. O Órgão arbitral
apresentará suas conclusões em 120 dias a contar da data em que a matéria lhe tiver sido
apresentada. Salvo se disposto diversamente neste parágrafo, o DSU será aplicado às
arbitragens realizadas de Acordo com o disposto neste parágrafo.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Alicação do Artigo 8

Este Artigo não foi objeto de análise pelo DSB da OMC.
III.

Comentários

Nada a comentar.
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Ø

Artigo 9

IA.

Texto do Artigo em Inglês
Article 9
Consultations and Authorized Remedies

9.1

If, in the course of implementation of a programme referred to in paragraph 2 of Article 8,
notwithstanding the fact that the programme is consistent with the criteria laid down in that
paragraph, a Member has reasons to believe that this programme has resulted in serious
adverse effects to the domestic industry of that Member, such as to cause damage which
would be difficult to repair, such Member may request consultations with the Member
granting or maintaining the subsidy.

9.2

Upon request for consultations under paragraph 1, the Member granting or maintaining the
subsidy programme in question shall enter into such consultations as quickly as possible. The
purpose of the consultations shall be to clarify the facts of the situation and to arrive at a
mutually acceptable solution.

9.3

If no mutually acceptable solution has been reached in consultations under paragraph 2 within
60 days of the request for such consultations, the requesting Member may refer the matter to
the Committee.

9.4

Where a matter is referred to the Committee, the Committee shall immediately review the
facts involved and the evidence of the effects referred to in paragraph 1. If the Committee
determines that such effects exist, it may recommend to the subsidizing Member to modify
this programme in such a way as to remove these effects. The Committee shall present its
conclusions within 120 days from the date when the matter is referred to it under paragraph 3.
In the event the recommendation is not followed within six months, the Committee shall
authorize the requesting Member to take appropriate countermeasures commensurate with the
nature and degree of the effects determined to exist.

IB.

Texto do Artigo em Português
Artigo 9
Consultas e Recursos Autorizados

9.1

Se no curso da implementação de um programa a que se refere o parágrafo 2 do Artigo 8 e,
não obstante o fato de que o programa é compatível com os critérios estabelecidos naquele
parágrafo, um Membro tem motivos para crer que o dito programa provocou sérios efeitos
danosos sobre sua indústria nacional, de difícil reparação, poderá O Membro requerer
consultas com o Membro que concede ou mantêm o subsídio.

9.2

Ao ser-lhe formulado pedido de consultas ao abrigo do parágrafo l, o Membro que concede ou
mantêm o programa de subsídios iniciará as consultas tão logo possível. A finalidade das
consultas será esclarecer os fatos do caso e chegar a solução mutuamente satisfatória.

9.3

Se, no prazo de 60 dias a contar do pedido de consultas formulado ao abrigo do parágrafo 2,
solução mutuamente satisfatória não tiver sido alcançada, o Membro reclamante poderá
apresentar o assunto ao Comitê.

9.4

Sempre que um assunto for apresentado ao Comitê, este deverá imediatamente examinar os
fatos em tela e as provas dos efeitos a que se refere o parágrafo 1. Se o Comitê concluir que
tais efeitos existem, ele poderá recomendar ao Membro outorgante do subsídio que modifique
o programa de tal forma que os efeitos sejam eliminados. O Comitê apresentará suas
conclusões no prazo de 120 dias a contar da data em que o assunto lhe tiver sido apresentado
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ao abrigo do parágrafo 3. Na hipótese de a recomendação não ser seguida dentro de 6 meses, o
Comitê autorizará o Membro reclamante a tomar as contramedidas apropriadas, na proporção
adequada à natureza e ao grau dos efeitos verificados.
(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 9

Este Artigo não foi objeto de análise pelo DSB da OMC.
III.

Comentários

Nada a comentar.
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Ø

Artigo 10

Alexandre Marques da Silva Martins
IA.

Texto do Artigo em Inglês
Part V
Countervailing Measures
Article 10
Application of Article VI of GATT 1994 (260)

Members shall take all necessary steps to ensure that the imposition of a countervailing duty
(261) on any product of the territory of any Member imported into the territory of another Member is
in accordance with the provisions of Article VI of GATT 1994 and the terms of this Agreement.
Countervailing duties may only be imposed pursuant to investigations initiated (262) and conducted in
accordance with the provisions of this Agreement and the Agreement on Agriculture.
Footnote 260: The provisions of Part II or III may be invoked in parallel with the provisions of Part V; however, with regard
to the effects of a particular subsidy in the domestic market of the importing Member, only one form of relief (either a
countervailing duty, if the requirements of Part V are met, or a countermeasure under Articles 4 or 7) shall be available. The
provisions of Parts III and V shall not be invoked regarding measures considered non-actionable in accordance with the
provisions of Part IV. However, measures referred to in paragraph 1(a) of Article 8 may be investigated in order to determine
whether or not they are specific within the meaning of Article 2. In addition, in the case of a subsidy referred to in paragraph
2 of Article 8 conferred pursuant to a programme which has not been notified in accordance with paragraph 3 of Article 8, the
provisions of Part III or V may be invoked, but such subsidy shall be treated as non-actionable if it is found to conform to the
standards set forth in paragraph 2 of Article 8.
Footnote 261: The term “countervailing duty” shall be understood to mean a special duty levied for the purpose of offsetting
any subsidy bestowed directly or indirectly upon the manufacture, production or export of any merchandise, as provided for
in paragraph 3 of Article VI of GATT 1994.
Footnote 262: The term “initiated” as used hereinafter means procedural action by which a Member formally commences an
investigation as provided in Article 11.

IB.

Texto do Artigo em Português
Parte V
Medidas Compensatórias
Artigo 10
Aplicação do Artigo VI do GATT 199435

Os Membros tomarão todas as precauções para assegurar que a imposição de uma medida
compensatória36 sobre qualquer produto do território de um Membro introduzido no território de outro
Membro se fará de Acordo com o disposto no Artigo VI do GATT 1994 e nos termos deste Acordo.
Só se poderão impor medidas compensatórias após investigações iniciadas37 e conduzidas de Acordo
com o disposto neste Acordo e no Acordo sobre Agricultura.
(Decreto nº 1.355, de 30 de dezembro de 1994)
35

O disposto nas PARTES II ou III poderá ser invocado simultaneamente com o disposto na PARTE V; no tocante aos efeitos de um
subsídio em particular sobre o mercado nacional do Membro importador, porém, apenas uma forma de compensação (ou uma medida
compensatória, se forem preenchidos os requisitos da PARTE V, ou uma contramedida ao abrigo dos Artigos 4 ou 7) poderá ser aplicada. O
disposto nas PARTES III e V não poderá ser invocado em relação a medidas que se considerem recorríveis à luz do disposto na PARTE IV.
Poderão ser investigadas, não obstante, as medidas a que se refere o parágrafo 1(a) do Artigo 8, com vistas a determinar se são específicas no
sentido previsto no Artigo 2. Adicionalmente, no caso do subsídio a que alude o parágrafo 2 do Artigo 8, concedido no âmbito de um
programa que não tenha sido notificado de Acordo com o disposto no parágrafo 3 do Artigo 8, o disposto na PARTE III ou V poderá ser
invocado, mas tal subsídio será tratado como irrecorrível se se determinar que atende aos critérios estabelecidos no parágrafo 2 do Artigo 8.
36
O termo “medida compensatória” será compreendido como direito especial percebido com a finalidade de contrabalançar qualquer
subsídio concedido direta ou indiretamente ao fabrico, à produção ou à exportação de qualquer mercadoria, tal como previsto no parágrafo 3
do Artigo VI do GATT 1994.
37
O termo “iniciadas”, tal como usado daqui para diante, significa o ato procedimental pelo qual um Membro inicia formalmente uma
investigação conforme disposto no Artigo 11.
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IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 10

1.

Presunção de violação do Artigo 10
a) “Aspectos gerais”

Relatório do Painel no caso United States - Imposition of Countervailing Duties on Certain HotRolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom (US - Certain
Hot-Rolled), Demandante: Comunidades Europeias, WT/DS138/R, para. 6.56
O Painel, em US - Certain Hot-Rolled, entendeu que quando um subsídio definido no Artigo 1 do
ASMC não se verifica, eventuais medidas compensatórias aplicadas desrespeitam o Artigo 10 do
ASMC. Considerou que a existência de um subsídio é condição sine qua non para a aplicação de
medidas compensatórias.
Para. 6.56. “In our view, the above provisions are all based on the premise that no countervailing duty
may be imposed absent (countervailable) subsidization. Furthermore, we consider that this premise
underlies the very purpose of the countervailing measures envisaged by Part V of the SCM
Agreement. Footnote 36 to Article 10 of the SCM Agreement provides that “[t]he term ‘countervailing
duty’ shall be understood to mean a special duty levied for the purpose of offsetting any subsidy
bestowed directly or indirectly upon the manufacture, production or export of any merchandise, as
provided for in paragraph 3 of Article VI of GATT 1994” (emphasis supplied). Thus, the imposition of
a countervailing duty is only envisaged in circumstances where it is necessary to “offset” a
(countervailable) subsidy. In our view, footnote 36 to Article 10 does not envisage the imposition of
countervailing duties when no (countervailable) subsidy is found to exist, for in such cases there
would be no (countervailable) subsidy to ‘offset’.”
Relatório do Órgão de Apelação no caso United States - Definitive Anti-Dumping and
Countervailing Duties on Certain Products from China (US - Certain Products), Demandante:
China, WT/DS379/AB/R, para. 358
O Órgão de Apelação entendeu que, neste caso, o demandante não está obrigado a apresentar
argumentos que demonstrem a violação do Artigo 10, a qual é considerada presumida por ser mera
decorrência da constatação de ausência de subsídio.
Para. 358. “We recall that the Appellate Body has treated claims under Articles 10 and 32.1 of the
SCM Agreement as consequential claims in the sense that, where it has not been established that the
essential elements of the subsidy definition in Article 1 are present, the right to impose a
countervailing duty has not been established and this, as a consequence, means that the countervailing
duties imposed are inconsistent with Articles 10 and 32.1 of the SCM Agreement. Accordingly, we are
of the view that China was not required to advance further arguments to establish a consequential
violation of Articles 10 and 32.1. We therefore find that the USDOC’s public body determinations
with respect to SOEs in the four investigations at issue are also inconsistent with the United
States’obligations under Articles 10 and 32.1 of the SCM Agreement.”
b) “Violação do Artigo 10 por arrastamento”
Relatório do Painel no caso United States - Imposition of Countervailing Duties on Certain HotRolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom (US - Steel
Products), Demandante: Comunidades Europeias, WT/DS138/R, paras. 7.423 e 7.424
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Em boa parte dos litígios que gravitam em torno do Artigo 10 do ASMC, percebe-se a existência de
violações a tal Artigo por arrastamento. Traçando um paralelo, para melhor elucidar a hipótese em
comento: o Supremo Tribunal Federal, ao apreciar a constitucionalidade de uma determinada lei, pode
reconhecer que um dispositivo desta lei fere cláusula pétrea da Constituição Federal. Todavia, no
exemplo dado, a inconstitucionalidade do Artigo, inexoravelmente, implicará a inconstitucionalidade
de outros. Assim, o vício de afronta à Constituição Federal, nessa segunda situação, dar-se-á por
arrastamento, ou seja, a ausência de obediência à Carta Política é arrastada, inevitavelmente, do
primeiro dispositivo tratado para os demais. No que se refere ao dispositivo do ASMC, o desrespeito a
ele materializa-se por arrastamento originário de ofensa a qualquer outro Artigo do ASMC.
Para. 7.423. “The US asserts that Korea’s claims under Articles 10 and 32.1 of the SCM Agreement
are dependent claims, in that they depend upon a finding of an inconsistency with an obligation
contained in some other provision of the SCM Agreement or GATT 1994. The US asserts that, because
the US has not acted inconsistently with any such other provisions, the countervailing duty order is, by
definition, not inconsistent with Articles 10 or 32.1.”
Para. 7.424. “We note that Korea's Article 10 and 32.1 claims are dependent on its claims against the
DOC subsidy determinations and the ITC's injury determinations”
c) “O princípio do “arm’s length” como norteador para a aferição da ocorrência de subsídio”
Relatório do Órgão de Apelação no caso United States - Final Countervailing Duty Determination
with Respect to Certain Softwood Lumber from Canada (US - Certain Softwood Lumber),
Demandante: Canadá, WT/DS257/AB/R, para. 90
Nos litígios envolvendo a alegação de afronta ao Artigo 10 do ASMC, é comum invocar-se o princípio
do “arm’s length” para comprovar a inexistência de subsídio, e, consequentemente, a ilegalidade da
imposição de uma medida compensatória. O princípio em testilha estabelece que, sendo uma empresa
privatizada ou transferida a sua titularidade (nesta última hipótese, o anterior proprietário da empresa
já era do setor privado) por valor compatível com o de mercado, há uma presunção de que o subsídio
anteriormente concedido à empresa, antes de sua alienação, seria extinto. Essa diretriz oriunda do
“arm’s length” também é usada quando se toma o preço praticado nas transações perpetradas pelos
produtores de produtos similares. Se o preço praticado pela empresa acusada de ser beneficiária de
algum subsídio é semelhante ao dos produtores de bens similares, igualmente se presume que o
subsídio estaria descaracterizado. Esse princípio é utilizado por alguns julgados na OMC. No litígio
US - Certain Softwood Lumber o Órgão de Apelação concordou com a violação ao Artigo 10 do
ASMC por arrastamento.
Para. 90. “Although Article 14(d) does not dictate that private prices are to be used as the exclusive
benchmark in all situations, it does emphasize by its terms that prices of similar goods sold by private
suppliers in the country of provision are the primary benchmark that investigating authorities must use
when determining whether goods have been provided by a government for less than adequate
remuneration. In this case, both participants and the third participants agree that the starting-point,
when determining adequacy of remuneration, is the prices at which the same or similar goods are sold
by private suppliers in arm's length transactions in the country of provision. This approach reflects the
fact that private prices in the market of provision will generally represent an appropriate measure of
the “adequacy of remuneration” for the provision of goods.”
d) “A presunção derivada do princípio do “arm´s length” é relativa”
Relatório do Órgão de Apelação no caso United States - Countervailing Measures Concerning
Certain Products from the European Communities (US - Certain Products), Demandante:
Comunidades Europeias, WT/DS212/AB/R, para. 158
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A jurisprudência da OMC vinha entendendo que, havendo subsídio conferido a uma entidade estatal,
este subsídio desapareceria se tal entidade, quando de sua privatização, fosse adquirida por um preço
justo de mercado. Entretanto, essa presunção não seria absoluta, como reconhecido pelo Órgão de
Apelação no caso US - Certain Products.
Para. 158. “As stated earlier, we agree with the Panel that privatization at arm's length and at fair
market price will usually extinguish the remaining part of a benefit bestowed by a prior, non-recurring
financial contribution. However, we disagree with the Panel that this result will necessarily and always
follow from every privatization at arm's length and for fair market value. For this reason, we reversed
the Panel's conclusion that, under the SCM Agreement, investigating authorities “must” determine,
automatically, that the remaining part of a benefit bestowed by a prior financial contribution does not
continue to exist for a privatized firm following a transaction at arm's length and for fair market value.
Accordingly, we have also found that, contrary to the Panel's understanding, the SCM Agreement
permits an investigating authority to evaluate evidence directed at proving that, regardless of
privatization at arm's length and for fair market value, the new private owner may nevertheless enjoy a
benefit from a prior financial contribution bestowed on the state-owned enterprise.”
e) “Para a aplicação do princípio do “arm’s length” é preciso que o subsídio exista antes da
privatização”
Relatório do Painel no caso Japan - Countervailing Duties on Dynamic Random Access Memories
from Korea (Japan - Dynamic Random Access), Demandante: República da Coreia,
WT/DS336/R, para. 7.456
No litígio Japan - Dynamic Random Access, a delegação coreana, invocando a presunção derivada do
princípio do “arm’s length”, aduziu que as autoridades japonesas deveriam decidir se o subsídio
outorgado antes da transferência da propriedade de uma empresa estatal a preço justo de mercado
continuaria a existir após a mudança de titularidade do ente em questão para a esfera privada. O Painel
do caso rejeitou a aplicação da presunção, posto que, na situação em tela, o subsídio dar-se-ia somente
quando da privatização em si, e não antes desta.
Para. 7.456. “We consider that the application of WTO case law regarding the pass-through of preprivatization subsidies would be inapposite in the present case. Korea argues that “where there is a
change in the ownership of a company at fair market value, the investigating authorities must consider
whether the subsidies received before the change in ownership continued to provide a benefit after the
ownership change.” Since the change in ownership alluded to by Korea took place as a result of the
October 2001 and December 2002 restructurings respectively, Korea's argument would therefore
concern benefit conferred by subsidies allegedly received before the changes in ownership. The
present case, though, concerns the countervailability of subsidies that were allegedly provided by the
changes of ownership themselves. This issue was not addressed by the WTO case law on pass-through
of pre-privatization subsidies.”
III.

Comentários

O ASMC, utilizando-se do sistema do semáforo, cuida, nas primeiras quatro partes de seu corpo, de
definir “subsídio” e enunciar os tipos deste, a saber: proibido (luz vermelha), recorrível (luz laranja) e
irrecorrível (luz verde). Assim, quando um Membro da OMC é prejudicado por um subsídio, ele tem à
sua disposição dois remédios: levar o caso diretamente ao DSB, ou decidir pela aplicação de medidas
compensatórias, já que outras eventuais medidas para o deslinde do caso, as quais não estejam de
Acordo com o GATT 1994, - como interpretado pelo ASCM -, não serão aceitas, conforme o Artigo
32:1 do ASMC.
As duas opções supramencionadas têm o escopo de expungir os efeitos deletérios que a subvenção
causa ao Membro atingido, podendo, inclusive, ser empregadas concomitantemente, a teor da nota de
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rodapé 35, do ASMC; porém, no tocante à influência que a subvenção outorgada possua no território
do país afetado, apenas será viável a aplicação de uma forma de ajuda: ou uma medida compensatória,
nos termos da Parte V, ou uma contramedida, ao pálio dos Artigos 4 ou 7.
O procedimento de recurso ao DSB e de imposição de medidas compensatórias possue diferenças. A
primeira delas reside no fato de que, enquanto a solução a ser proferida pelo DSB abrange não
somente os efeitos de um subsídio no mercado interno do Membro (o qual sofre as consequências da
subvenção), mas também no mercado internacional de países-terceiros, onde o Membro vítima possa
atuar, as medidas compensatórias limitam-se aos danos da prática subvencionista no interior do
Membro prejudicado. Além disso, a questão da acessibilidade desses dois remédios é diversa para
cada um deles.
O recurso ao DSB somente é possível aos Membros da OMC, obedecendo-se o entendimento
majoritário na doutrina internacionalista de que tão-somente Estados e organizações internacionais são
sujeitos de direito internacional. Nesse sentido, aos particulares cabe fazer o pedido para a utilização
de medidas compensatórias ao seu Estado. Por fim, o emprego de medidas compensatórias detem
como ambição máxima a neutralização das consequências nefastas do subsídio no território do
Membro importador, e tal subsídio poderá continuar existindo. Por seu turno, o DSB pode recomendar
ao Membro que introduziu a subvenção que a retire.
A jurisprudência que entende que a afronta ao Artigo 10 do ASMC dá-se por arrastamento é salutar.
Não restando provada, por exemplo, a existência de subsídio, eventual medida compensatória aplicada
é ilegal, havendo, inexoravelmente, desrespeito ao Artigo em apreço. Esse entendimento permite que o
demandante não precise produzir prova específica para demonstrar o desrespeito ao Artigo 10. Na
verdade, diante da hipótese de não reconhecimento de subsídio, pode-se frisar que há verdadeira
presunção absoluta de ofensa ao Artigo em tela.
A jurisprudência do DSB não se debruçou, até o momento, sobre uma eventual divergência, entre as
partes envolvidas num litígio, quando do início de uma investigação. A nota de rodapé 37, inserida no
Artigo 10, dispõe que o termo “iniciadas” equivale ao “ato procedimental pelo qual um Membro
começa formalmente uma investigação, conforme o disposto no Artigo 11”. Eventual desentendimento
(por exemplo: se se considerar que o lapso temporal para a investigação somente começa a partir do
aditamento da petição escrita) poderá ter influência no período máximo que a autoridade
administrativa possui para encerrar as investigações, o qual corresponde a 18 meses, a teor do Artigo
11.11.
Finalmente, nota-se que, em alguns casos envolvendo o Artigo 10, há a utilização do princípio do
“arm’s length” pelo órgão julgador. Nestas contendas, houve a privatização da empresa. A questão
nevrálgica era saber se o subsídio outorgado antes da transferência de propriedade da empresa
continuava existindo após sua ida para o setor privado. Com arrimo no princípio indicado, o órgão
julgador entendia que, caso a companhia tivesse sido adquirida por um justo preço de mercado,
haveria a presunção de que a subvenção estaria suprimida. Entretanto, às vezes, esse princípio é
apenas mencionado en passant nas decisões. Não há discussão profunda sobre o seu conteúdo.
Isso pode gerar discórdia entre as partes em litígio, especialmente no momento de cumprimento das
recomendações do DSB. Pode, por exemplo, ensejar a aplicação casuística das diretrizes emanadas
desse princípio, mesmo porque, na fase posterior de cumprimento das determinações do DSB, quando
poderá haver a autorização de retaliação cruzada em favor do demandante, o julgador ou árbitro
poderá ser pessoa diferente daquela que participou do julgamento ainda na fase de conhecimento do
processo, a qual antecede a fase de execução.
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Ø

Artigo 11

Alexandre Marques da Silva Martins
IA.

Texto do Artigo em Inglês
Article 11
Initiation and Subsequent Investigation

11.1

Except as provided in paragraph 6, an investigation to determine the existence, degree and
effect of any alleged subsidy shall be initiated upon a written application by or on behalf of the
domestic industry.

11.2

An application under paragraph 1 shall include sufficient evidence of the existence of (a) a
subsidy and, if possible, its amount, (b) injury within the meaning of Article VI of
GATT 1994 as interpreted by this Agreement, and (c) a causal link between the subsidized
imports and the alleged injury. Simple assertion, unsubstantiated by relevant evidence, cannot
be considered sufficient to meet the requirements of this paragraph. The application shall
contain such information as is reasonably available to the applicant on the following:
(i)

the identity of the applicant and a description of the volume and value of the domestic
production of the like product by the applicant. Where a written application is made
on behalf of the domestic industry, the application shall identify the industry on behalf
of which the application is made by a list of all known domestic producers of the like
product (or associations of domestic producers of the like product) and, to the extent
possible, a description of the volume and value of domestic production of the like
product accounted for by such producers;

(ii)

a complete description of the allegedly subsidized product, the names of the country or
countries of origin or export in question, the identity of each known exporter or
foreign producer and a list of known persons importing the product in question;

(iii)

evidence with regard to the existence, amount and nature of the subsidy in question;

(iv)

evidence that alleged injury to a domestic industry is caused by subsidized imports
through the effects of the subsidies; this evidence includes information on the
evolution of the volume of the allegedly subsidized imports, the effect of these imports
on prices of the like product in the domestic market and the consequent impact of the
imports on the domestic industry, as demonstrated by relevant factors and indices
having a bearing on the state of the domestic industry, such as those listed in
paragraphs 2 and 4 of Article 15.

11.3

The authorities shall review the accuracy and adequacy of the evidence provided in the
application to determine whether the evidence is sufficient to justify the initiation of an
investigation.

11.4

An investigation shall not be initiated pursuant to paragraph 1 unless the authorities have
determined, on the basis of an examination of the degree of support for, or opposition to, the
application expressed (263) by domestic producers of the like product, that the application has
been made by or on behalf of the domestic industry. (264) The application shall be considered
to have been made “by or on behalf of the domestic industry” if it is supported by those
domestic producers whose collective output constitutes more than 50 per cent of the total
production of the like product produced by that portion of the domestic industry expressing
either support for or opposition to the application. However, no investigation shall be initiated
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when domestic producers expressly supporting the application account for less than 25 per
cent of total production of the like product produced by the domestic industry.
11.5

The authorities shall avoid, unless a decision has been made to initiate an investigation, any
publicizing of the application for the initiation of an investigation.

11.6

If, in special circumstances, the authorities concerned decide to initiate an investigation
without having received a written application by or on behalf of a domestic industry for the
initiation of such investigation, they shall proceed only if they have sufficient evidence of the
existence of a subsidy, injury and causal link, as described in paragraph 2, to justify the
initiation of an investigation.

11.7

The evidence of both subsidy and injury shall be considered simultaneously (a) in the decision
whether or not to initiate an investigation and (b) thereafter, during the course of the
investigation, starting on a date not later than the earliest date on which in accordance with the
provisions of this Agreement provisional measures may be applied.

11.8

In cases where products are not imported directly from the country of origin but are exported
to the importing Member from an intermediate country, the provisions of this Agreement shall
be fully applicable and the transaction or transactions shall, for the purposes of this
Agreement, be regarded as having taken place between the country of origin and the importing
Member.

11.9

An application under paragraph 1 shall be rejected and an investigation shall be terminated
promptly as soon as the authorities concerned are satisfied that there is not sufficient evidence
of either subsidization or of injury to justify proceeding with the case. There shall be
immediate termination in cases where the amount of a subsidy is de minimis, or where the
volume of subsidized imports, actual or potential, or the injury, is negligible. For the purpose
of this paragraph, the amount of the subsidy shall be considered to be de minimis if the subsidy
is less than 1 per cent ad valorem.

11.10

An investigation shall not hinder the procedures of customs clearance.

11.11 Investigations shall, except in special circumstances, be concluded within one year, and in no
case more than 18 months, after their initiation.
Footnote 263: In the case of fragmented industries involving an exceptionally large number of producers, authorities may
determine support and opposition by using statistically valid sampling techniques.
Footnote 264: Members are aware that in the territory of certain Members employees of domestic producers of the like
product or representatives of those employees may make or support an application for an investigation under paragraph 1.

IB.

Texto do Artigo em Português
Artigo 11
Início e Procedimentos de Investigação

11.1

Com exceção do disposto no parágrafo 6, uma investigação para determinar a existência, o
grau e o efeito de qualquer subsídio será iniciada a partir de petição escrita apresentada pela
indústria nacional ou em seu nome.

11.2

Uma petição nos termos do parágrafo 1 incluirá provas suficientes da existência de: (a)
subsídio e, se possível, seu valor; (b) dano no sentido do Artigo VI do GATT 1994, tal como
interpretado por este Acordo; e (c) nexo causal entre as importações subsidiadas e os danos
alegados. A simples alegação, sem acompanhamento das provas pertinentes, não poderá ser
considerada suficiente para preencher os requisitos deste parágrafo. A petição conterá, no
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nível que se possa razoavelmente esperar do reclamante, informações sobre os seguintes
pontos:
(a)

identidade do reclamante e descrição do volume e do valor da produção nacional do
produto similar, a cargo do reclamante. No caso de se tratar de petição escrita em
nome da indústria nacional, dela constará identificação da indústria em nome da qual
se está apresentando a petição por meio de lista de todos os produtores conhecidos do
produto similar (ou associações de produtores nacionais do produto similar) e, na
medida do possível, descrição do volume e dos valores da produção nacional do
produto similar, a cargo de tais produtores;

(b)

descrição completa do produto alegadamente subsidiado, o nome do país ou dos países
de origem ou exportadores em causa, identidade de cada um dos exportadores ou
produtores estrangeiros conhecidos e lista das pessoas conhecidas que importam o
produto em causa;

(c)

provas que demonstrem a existência, o volume e a natureza do subsídio em questão;

(d)

provas que demonstrem sejam os alegados danos à indústria nacional causados pelas
importações subsidiadas como resultado dos subsídios; essas provas incluem
informação sobre a evolução do volume das importações alegadamente subsidiadas,
sobre o efeito dessas importações sobre os preços do produto similar no mercado
nacional e o conseqüente impacto das importações sobre a indústria nacional, tal como
demonstrado por fatores relevantes e indícios que tenham relação com o estado da
industria nacional, tais como aqueles arrolados nos parágrafos 2 e 4 do Artigo 15.

11.3

As autoridades examinarão a exatidão e a adequação das provas apresentadas na petição com
vistas a determinar se as mesmas são suficientes para justificar o início de uma investigação.

11.4

Não se iniciará investigação ao abrigo do disposto no parágrafo 1 a menos que as autoridades
tenham determinado, com base no exame do grau de apoio ou rejeição à petição expresso38
pelos produtores nacionais do produto similar que a petição foi apresentada pela indústria
nacional ou em seu nome39. Considerar-se-á como “feita pela indústria nacional ou em seu
nome” a petição apoiada por aqueles produtores nacionais cuja produção conjunta represente
mais de 50 por cento da produção total do produto similar produzido por aquela parcela da
indústria nacional que expressa quer apoio, quer rejeição à petição. Não se iniciará
investigação, porém, quando os produtores nacionais, que expressam apoio à petição,
representem menos de 25 por cento da produção total do produto similar produzido pela
indústria nacional.

11.5

A menos que se tenha tomado a decisão de iniciar uma investigação, as autoridades evitarão
toda publicidade em torno da petição de início de investigação.

11.6

Se, em circunstâncias especiais, sem ter recebido petição por escrito preparada pela indústria
nacional, ou em seu nome, em que seja solicitado início de investigação, as autoridades
competentes decidem iniciar investigação, deverão elas levar adiante a iniciativa somente se
dispuserem de provas suficientes de existência de subsídio, dano e nexo causal, tal como
descrito no parágrafo 2, que justifique o início de investigação.

38

No caso de indústrias fragmentadas, que envolvam número excepcionalmente alto de produtores, as autoridades poderão
determinar o apoio ou a oposição por meio de técnicas de amostragem estatística válidas.
Os Membros têm consciência de que, no território de determinados Membros, empregados dos produtores nacionais do produto
similar ou representantes desses empregados podem formular ou apoiar petições para o estabelecimento de investigação à luz do
parágrafo 1.

39
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11.7

As provas de existência tanto do subsídio quanto do dano serão consideradas
simultaneamente: (a) na decisão sobre se se deve iniciar ou não investigação; e (b)
posteriormente, no curso da investigação, começando em data não posterior àquela em que se
possa iniciar a aplicação de medidas provisórias, de Acordo com o disposto neste Acordo.

11.8

Nos casos em que os produtos não são importados diretamente do país de origem, mas, ao
contrário, são exportados para o Membro importador a partir de terceiro país intermediário, o
disposto neste Acordo será integralmente aplicável e a transação, ou transações, para os efeitos
deste Acordo, será tida como realizada entre o país de origem e o Membro importador.

11.9

A petição ao abrigo do parágrafo 1 será rejeitada, e a investigação será imediatamente
encerrada, tão logo as autoridades pertinentes estejam convencidas de que não existem provas
suficientes, quer de concessão de subsídio, quer de dano, que justifiquem dar andamento ao
caso. Será imediatamente encerrado o caso em que o valor do subsídio seja de minimis ou em
que o volume de importações subsidiadas, real ou potencial, ou o dano sejam desprezíveis.
Para as finalidades deste parágrafo, considerar-se-á de minimis o montante de subsídio inferior
a 1 por cento ad valorem.

11.10

A investigação não será obstáculo ao processo de desembaraço alfandegário.

11.11 A investigação será concluída no prazo de um ano, exceto em circunstâncias especiais, e
nunca em prazo superior a 18 meses após seu início.
(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Na versão original em língua inglesa, as alíneas do Artigo 11, parágrafo 2, estão identificadas por
números romanos, enquanto que, na versão em português, a identificação muda para letras.
A expressão “a list of all known domestic producers of the like product”, constante do Artigo 11,
parágrafo 2, (a), foi traduzida como “lista de todos os produtores conhecidos do produto similar”,
faltando a palavra “domésticos”, após a palavra “produtores”, para a tradução ficar completa.
II.

Interpretação e Aplicação do Artigo 11

1.

Indústria nacional e investigação da existência de subsídio

Relatório do Painel no caso Mexico - Definitive Countervailing Measures on Olive Oil from the
European Communities (Mexico - Olive Oil), Demandante: Comunidades Europeias,
WT/DS341/R, para. 7.216
De Acordo com o Painel, em Mexico - Olive Oil, o conceito de “indústria nacional”, insculpido no
Artigo 16, parágrafo 1, do ASCM, é prejudicial à determinação contida no Artigo 11, parágrafo 4
deste Acordo, no que diz respeito à apresentação pela indústria nacional, ou em seu nome, de petição
na qual se pede a abertura de investigação para a constatação de subsídio e de seu grau.
Para. 7.216. “For the same reasons, we also find that the European Communities has not established
its consequential claims under Article 11.4 of the SCM Agreement and Article VI:6(a) of the GATT
1994, respectively, that because Fortuny was not a producer, and thus could not constitute the
domestic industry, both Economia's decision to initiate and its injury determination were inconsistent
with Mexico's obligations.”
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2.

Provas fornecidas tão-somente pelo demandante

Relatório do Painel no caso Mexico - Definitive Countervailing Measures on Olive Oil from the
European Communities (Mexico - Olive Oil), Demandante: Comunidades Europeias,
WT/DS341/R, para. 7.225
O Painel no litígio Mexico - Olive Oil definiu que a autoridade administrativa poderá determinar se
uma petição (application) foi apresentada pela indústria nacional ou em seu nome, para fins do
disposto no Artigo 11, parágrafo 4, do ASMC, apenas com base em provas fornecidas pelo próprio
demandante. Logo, a autoridade administrativa não está compelida a coligir novas provas acerca da
representatividade do demandante na produção da indústria nacional, se a prova inicialmente instruída
com a petição for suficiente para formar a sua convicção.
Para. 7.225. “Concerning the first of these arguments, we see no language in Article 11.4, or in the
SCM Agreement generally, prohibiting an investigating authority from basing its determination that na
application has been made “by or on behalf of the domestic industry” solely on evidence provided by
the applicant. In fact, there is no reference at all in Article 11.4, or elsewhere in the SCM Agreement,
to particular sources of information that must or must not be used as the basis for this determination.
The only stipulations concerning the quality of the evidence provided in an application are the general
requirements in Articles 11.2 and 11.3 of the SCM Agreement (neither of which the European
Communities has cited in its claims), that “simple assertions, unsubstantiated by relevant evidence,
cannot be considered sufficient” for purposes of an application, and that the authority must “review the
accuracy and adequacy of the evidence provided in the application”. The focus of these provisions is
on the quality and credibility of the evidence, rather than on its exact source.”
3.

Motivos de pedido de investigação de subsídio - desnecessidade de sua averiguação

Relatório do Órgão de Apelação no caso United States - Continued Dumping and Subsidy Offset
Act of 2000 (US - Offset Act), Demandantes: Austrália, Brasil, Chile, Comunidades Europeias,
Índia, Indonésia, Japão, República da Coreia e Tailândia, WT/DS217/AB/R e WT/DS234/AB/R,
para. 291
O Artigo 11, parágrafo 4, do ASMC, não contém dispositivo que determine às autoridades
administrativas que analisem as razões pelas quais os produtores nacionais decidem apoiar ou rejeitar
uma petição.
Para. 291. “As we have noted, Article 5.4 of the Anti-Dumping Agreement and Article 11.4 of the
SCM Agreement contain no requirement for investigating authorities to examine the motives of
producers that elect to support (or to oppose) an application. Indeed, it would be difficult, if not
impossible, as a practical matter, to engage in that exercise.”
4.

Exclusão de exportadores que estejam em margem de minimis

Relatório do Órgão de Apelação no caso Mexico - Definitive Anti-Dumping Measures on Beef and
Rice (Mexico - Beef and Rice), Demandante: EUA, WT/DS295/AB/R, para. 305
Na esteira do conteúdo do Artigo 11, parágrafo 9, do ASMC, exportadores cujos montantes de
subsídios não estejam acima da margem de minimis devem ser excluídos de uma medida
compensatória definitiva. Por conseguinte, é desdobramento do entendimento acima exposto que,
consoante explicitado pelo Órgão de Apelação no caso Mexico – Beef and Rice, tais exportadores não
se sujeitam a:
Para. 305. “(…) administrative and changed circumstances reviews, because such reviews examine,
respectively, the “duty paid” and “the need for the continued imposition of the duty”. Were an
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investigating authority to undertake a review of exporters that were excluded from the anti-dumping
measure by virtue of their de minimis margins, those exporters effectively would be made subject to
the anti-dumping measure, inconsistent with Article 5.8. The same may be said with respect to Article
11.9 of the SCM Agreement.”
5.

Investigação de subsídio – prazo – inadmissibilidade de sua extensão

Relatório do Painel no caso Mexico - Definitive Countervailing Measures on Olive Oil from the
European Communities (Mexico - Olive Oil), Demandante: Comunidades Europeias,
WT/DS341/R, paras. 7.121 e 7.123
O Artigo 11, parágrafo 11, do ASCM, estipula que a duração de uma investigação de ocorrência de
subsídio nunca poderá ser superior a dezoito meses, a contar do seu início. Segundo o Painel, o ASMC
não abre exceção a essa regra.
Para. 7.121. “We consider that the requirement set out in Article 11.11 is clear and unequivocal. This
provision starts with a general rule - that investigations must be concluded within one year - and then
provides for a limited, conditional exception. In particular, in “special circumstances” an investigation
may be prolonged, but “in no case” may the total period of investigation exceed 18 months. We see no
basis in this provision (nor authority in any other part of the SCM Agreement) to prolong an
investigation beyond 18 months for any reason, including requests from interested parties.”
Para. 7.123. “We find that Mexico's investigation in this case was concluded more than 18 months
after the date of its initiation, and that Article 11.11 does not permit such prolongation under any
circumstances. For that reason, we conclude that Mexico has acted inconsistently with its obligation
under Article 11.11 of the SCM Agreement.”
III.

Comentários

Sendo as medidas compensatórias uma opção que um Membro da OMC tem de se proteger dos efeitos
nocivos de um subsídio, aplicado por outro Membro, o Artigo 11 do ASMC estabelece diretrizes para
o início dos procedimentos de investigação, com a finalidade de averiguar a ocorrência de subvenção
e, posteriormente, socorrer-se de medida compensatória.
Há várias técnicas que um Membro, aplicador de um subsídio, pode empregar para tentar atenuar os
direitos que um Membro tem de adotar medidas compensatórias. Acerca delas, pode-se obtemperar:
One way of attenuating affected Country B’s entitlements is to encumber the
initiation of a countervailing duty investigation by means of procedural
obstacles. Although such a technique of attenuation already existed in the preWTO past, it is more obvious in the WTO system.
For example, it is possible to ask a petitioner to prove that it represents the
domestic industry of the like product. In the pre-WTO past, there was no such
requirement. (265)

Entre as técnicas, de ordem procedimental, mencionadas acima, há aquela prevista no Artigo 11.4, a
qual determina que uma investigação somente será conduzida se a petição inicial for apresentada pela
indústria nacional ou em seu nome. Nesta hipótese, a parte interessada pode questionar a legitimidade
de quem apresentou a petição, como sucedeu no litígio Mexico - Definitive Countervailing Measures
on Olive Oil from the European Communities.
Questão interessante, ainda não abordada em julgados de Painéis ou do Órgão de Apelação, refere-se à
hipótese de, sendo reconhecido que o subscritor da petição inicial não detinha legitimidade para tanto,
por não terem sido atendidos os requisitos do Artigo 11.4, ser continuado o processo investigatório
fundado no Artigo 11.6, de Acordo com o qual:
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Se, em circunstâncias especiais, sem ter recebido petição por escrito preparada
pela indústria nacional, ou em seu nome, em que seja solicitado início de
investigação, as autoridades competentes decidem iniciar investigação,
deverão elas levar adiante a iniciativa somente se dispuserem de provas
suficientes de existência de subsídio, dano e nexo causal, tal como descrito no
parágrafo 2, que justifique o início de investigação.

O ponto principal para se viabilizar uma investigação com arrimo no Artigo 11.6, no caso aventado no
parágrafo anterior, é a de, apesar do reconhecimento expresso da carência de legitimidade do
peticionário, se estar, na situação concreta, diante de “circunstâncias especiais”. Por óbvio, o parágrafo
6 não poder ser um simples substituto do parágrafo 4, ambos partes do Artigo 11, senão inexistiria
razão para a vigência do aludido parágrafo 4. Portanto, o que deve nortear o intérprete é a presença
marcante de fator de notável relevância, capaz de justificar e legitimar a investigação a ser seguida.
Por fim, entende-se que a exegese que os Painéis e o Órgão de Apelação têm tido dos dispositivos do
Artigo 11 tem se revelado equilibrada e razoável. No que diz respeito ao grupo de normas de caráter
processual, seja na esfera judicial ou administrativa, o operador do direito deve ter a cautela de
permitir que as regras atendam a sua finalidade básica de garantir o andamento o mais célere possível
do processo investigatório acerca da ocorrência ou não de subsídio, mas assegurando,
simultaneamente, a observância aos direitos dos Membros em litígio. É o que, até o momento, os
julgados proferidos no seio do DSB têm feito no que tange ao Artigo em apreço.
FOOTNOTE:
Footnote 265: BENITAH, Marc. The law of subsidies under the GATT/WTO system. Londres: Kluwer Law International
Ltd., 2001, p. 113.

112	
  

Ø

Artigo 12

IA.

Texto do Artigo em Inglês
Article 12
Evidence

12.1

Interested Members and all interested parties in a countervailing duty investigation shall be
given notice of the information which the authorities require and ample opportunity to present
in writing all evidence which they consider relevant in respect of the investigation in question.
12.1.1 Exporters, foreign producers or interested Members receiving questionnaires used in a
countervailing duty investigation shall be given at least 30 days for reply. (266) Due
consideration should be given to any request for an extension of the 30-day period
and, upon cause shown, such an extension should be granted whenever practicable.
12.1.2 Subject to the requirement to protect confidential information, evidence presented in
writing by one interested Member or interested party shall be made available promptly
to other interested Members or interested parties participating in the investigation.
12.1.3 As soon as an investigation has been initiated, the authorities shall provide the full text
of the written application received under paragraph 1 of Article 11 to the known
exporters (267) and to the authorities of the exporting Member and shall make it
available, upon request, to other interested parties involved. Due regard shall be paid
to the protection of confidential information, as provided for in paragraph 4.

12.2

Interested Members and interested parties also shall have the right, upon justification, to
present information orally. Where such information is provided orally, the interested Members
and interested parties subsequently shall be required to reduce such submissions to writing.
Any decision of the investigating authorities can only be based on such information and
arguments as were on the written record of this authority and which were available to
interested Members and interested parties participating in the investigation, due account
having been given to the need to protect confidential information.

12.3

The authorities shall whenever practicable provide timely opportunities for all interested
Members and interested parties to see all information that is relevant to the presentation of
their cases, that is not confidential as defined in paragraph 4, and that is used by the authorities
in a countervailing duty investigation, and to prepare presentations on the basis of this
information.

12.4

Any information which is by nature confidential (for example, because its disclosure would be
of significant competitive advantage to a competitor or because its disclosure would have a
significantly adverse effect upon a person supplying the information or upon a person from
whom the supplier acquired the information), or which is provided on a confidential basis by
parties to an investigation shall, upon good cause shown, be treated as such by the authorities.
Such information shall not be disclosed without specific permission of the party submitting it.
(268)
12.4.1 The authorities shall require interested Members or interested parties providing
confidential information to furnish non-confidential summaries thereof. These
summaries shall be in sufficient detail to permit a reasonable understanding of the
substance of the information submitted in confidence. In exceptional circumstances,
such Members or parties may indicate that such information is not susceptible of
summary. In such exceptional circumstances, a statement of the reasons why
summarization is not possible must be provided.
113	
  

12.4.2 If the authorities find that a request for confidentiality is not warranted and if the
supplier of the information is either unwilling to make the information public or to
authorize its disclosure in generalized or summary form, the authorities may disregard
such information unless it can be demonstrated to their satisfaction from appropriate
sources that the information is correct. (269)
12.5

Except in circumstances provided for in paragraph 7, the authorities shall during the course of
an investigation satisfy themselves as to the accuracy of the information supplied by interested
Members or interested parties upon which their findings are based.

12.6

The investigating authorities may carry out investigations in the territory of other Members as
required, provided that they have notified in good time the Member in question and unless that
Member objects to the investigation. Further, the investigating authorities may carry out
investigations on the premises of a firm and may examine the records of a firm if (a) the firm
so agrees and (b) the Member in question is notified and does not object. The procedures set
forth in Annex VI shall apply to investigations on the premises of a firm. Subject to the
requirement to protect confidential information, the authorities shall make the results of any
such investigations available, or shall provide disclosure thereof pursuant to paragraph 8, to
the firms to which they pertain and may make such results available to the applicants.

12.7

In cases in which any interested Member or interested party refuses access to, or otherwise
does not provide, necessary information within a reasonable period or significantly impedes
the investigation, preliminary and final determinations, affirmative or negative, may be made
on the basis of the facts available.

12.8

The authorities shall, before a final determination is made, inform all interested Members and
interested parties of the essential facts under consideration which form the basis for the
decision whether to apply definitive measures. Such disclosure should take place in sufficient
time for the parties to defend their interests.

12.9

For the purposes of this Agreement, “interested parties” shall include:
(i) an exporter or foreign producer or the importer of a product subject to investigation, or
a trade or business association a majority of the members of which are producers,
exporters or importers of such product; and
(ii) a producer of the like product in the importing Member or a trade and business
association a majority of the members of which produce the like product in the territory
of the importing Member.

This list shall not preclude Members from allowing domestic or foreign parties other than those
mentioned above to be included as interested parties.
12.10 The authorities shall provide opportunities for industrial users of the product under
investigation, and for representative consumer organizations in cases where the product is
commonly sold at the retail level, to provide information which is relevant to the investigation
regarding subsidization, injury and causality.
12.11 The authorities shall take due account of any difficulties experienced by interested parties, in
particular small companies, in supplying information requested, and shall provide any
assistance practicable.
12.12 The procedures set out above are not intended to prevent the authorities of a Member from
proceeding expeditiously with regard to initiating an investigation, reaching preliminary or
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final determinations, whether affirmative or negative, or from applying provisional or final
measures, in accordance with relevant provisions of this Agreement.
Footnote 266: “As a general rule, the time limit for exporters shall be counted from the date of receipt of the questionnaire,
which for this purpose shall be deemed to have been received one week from the date on which it was sent to the respondent
or transmitted to the appropriate diplomatic representatives of the exporting Member or, in the case of a separate customs
territory Member of the WTO, an official representative of the exporting territory.”
Footnote 267: “It being understood that where the number of exporters involved is particularly high, the full text of the
application should instead be provided only to the authorities of the exporting Member or to the relevant trade association
who then should forward copies to the exporters concerned.”
Footnote 268: “Members are aware that in the territory of certain Members disclosure pursuant to a narrowly-drawn
protective order may be required.”
Footnote 269: “Members agree that requests for confidentiality should not be arbitrarily rejected. Members further agree
that the investigating authority may request the waiving of confidentiality only regarding information relevant to the
proceedings.”

IB.

Texto do Artigo em Português
Artigo 12
Provas

12.1

Os Membros interessados e todas as partes interessadas numa investigação sobre medidas
compensatórias serão postos a par das informações requeridas pelas autoridades e terão ampla
oportunidade de apresentar por escrito todas as provas que considerem importantes para a
investigação em causa.

12.2

(a)

Os exportadores, produtores estrangeiros ou Membros interessados que recebem
questionários relativos a uma investigação sobre medidas compensatórias terão pelo
menos 30 dias para respondê-los40. Serão levados em consideração os pedidos de
dilatação desse prazo e, com base na justificativa apresentada, essa dilatação deveria ser
autorizada sempre que praticável.

(b) Reservados os pedidos de proteção de informação confidencial, as provas apresentadas
por escrito por Membro interessado ou parte interessada serão postas imediatamente à
disposição dos outros Membros interessados ou partes interessadas que estejam
participando da investigação.
(c) Tão logo tenha sido iniciada uma investigação, as autoridades encaminharão aos
exportadores conhecidos41 e às autoridades do Membro exportador a integra do texto da
petição escrita que tenham recebido ao abrigo do parágrafo 1 do Artigo 11 e a tornarão
disponível, a pedido, para outras partes interessadas envolvidas. Será levada em
consideração a necessidade de proteção de informação confidencial, tal como disposto no
parágrafo 5.
12.3

Os Membros interessados e as partes interessadas também terão o direito de apresentar
informações orais, desde que se justifiquem. Sempre que uma informação for apresentada
oralmente, será em seguida requerido aos Membros interessados e às partes interessadas que
reduzam tal apresentação à forma escrita. Qualquer decisão das autoridades investigadoras
será tomada exclusivamente com base em informações e argumentos constantes de sua
documentação escrita, posta à disposição dos Membros interessados e das partes interessadas

40

Nota de Rodapé 40 do Acordo SMC: “Como princípio geral, a data limite para os exportadores será contada a partir da data de
recebimento do questionário que, para esse propósito, será considerado como recebido uma semana após a data em que tiver sido enviado ao
inquirido ou transmitida ao representante diplomático apropriado do Membro exportador ou, no caso de território alfandegário individual
Membro da OMC, ao representante oficial do território exportador.”
41
Nota de Rodapé 41 do Acordo SMC: “Fica entendido que, quando o número de exportadores envolvidos for particularmente alto, a íntegra
do texto da petição deverá ser fornecida apenas às autoridades do Membro exportador ou às associações comerciais pertinentes, as quais
distribuirão cópias aos exportadores envolvidos.”
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que participem da investigação, não se perdendo de vista a necessidade de salvaguardar
informação confidencial.
12.4

Sempre que praticável, as autoridades propiciarão, atempadamente, oportunidade para que os
Membros interessados e as partes interessadas examinem toda informação pertinente à
apresentação de seus casos, desde que não seja confidencial, conforme definido no parágrafo
5, e que seja utilizada pelas autoridades na investigação sobre medidas compensatórias e para
que, com base nela, preparem suas apresentações.

12.5

Qualquer informação que, por sua natureza, seja confidencial (por exemplo, aquela cuja
revelação daria significativa vantagem a um competidor ou causaria grave dano àquele que a
forneceu ou àquele de quem o informante a obteve) ou que seja fornecida sob sigilo pelas
partes de uma investigação deverá, desde que plenamente justificada, ser tratada como tal
pelas autoridades. Tal informação não poderá ser revelada sem autorização específica da parte
que a forneceu42.

12.6

(a)

(b)

As autoridades requererão àqueles Membros interessados ou àquelas partes interessadas
que forneçam informação confidencial que apresentem resumos ostensivos das
mesmas. Tais resumos serão suficientemente pormenorizados de forma a permitir
entendimento razoável da substância da informação fornecida sob sigilo. Em
circunstâncias excepcionais, os Membros ou partes poderão indicar que as
informações não podem ser resumidas. Em tais circunstâncias excepcionais, será
apresentada declaração dos motivos pelos quais o resumo não é possível.
Se as autoridades considerarem insuficientemente justificado o pedido de
confidencialidade e se o fornecedor da informação não se dispuser nem a revelá-la,
nem a autorizar sua revelação sob forma original ou resumida, as autoridades poderão
desconsiderar tal informação, a menos que se possa demonstrar satisfatoriamente, por
meio de fontes adequadas que tal informação é correta43.

12.7

Exceto nas circunstâncias previstas no parágrafo 9, as autoridades no curso da investigação
certificar-se-ão da exatidão das informações apresentadas pelos Membros interessados e pelas
partes interessadas sobre as quais basearão suas conclusões.

12.8

Se necessário, as autoridades investigadoras poderão realizar investigações no território de
outros Membros, desde que tenham notificado com antecedência o Membro em questão e caso
esse Membro não objete a investigação. Além disso, as autoridades investigadoras poderão
realizar investigações nas instalações de uma empresa e poderão examinar registros de uma
empresa se: (a) a empresa está de Acordo; e (b) o Membro em questão tiver sido notificado e
não puser objeção. Os procedimentos estabelecidos no Anexo VI aplicar-se-ão as
investigações realizadas em instalações de empresas. Sob reserva de solicitação de
confidencialidade, as autoridades colocarão à disposição os resultados de qualquer
investigação dessa natureza ou revelarão tais resultados de Acordo com o disposto no
parágrafo 10 às empresas a que os mesmos se referem e poderão torná-los disponíveis aos
peticionários.

12.9

Da circunstância em que um Membro interessado ou uma parte interessada recuse acesso à
informação necessária ou, alternativamente, não a forneça dentro de prazo razoável ou

42

Nota de Rodapé 42 do Acordo SMC: “Os Membros têm consciência de que, no território de alguns Membros, poderá ser necessário revelar
uma informação em cumprimento a decisão cautelar exarada em termos muito específicos.”
Nota de Rodapé 43 do Acordo SMC: “Os Membros acordam em que pedidos de confidencialidade não deverão ser
arbitrariamente recusados. Acordam ainda em que a autoridade investigadora só poderá requerer suspensão da confidencialidade
quando se trate de informação relevante para os procedimentos.”

43
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sensivelmente bloqueie a investigação, poderão resultar determinações preliminares ou finais
afirmativas ou negativas com base apenas nos fatos disponíveis.
12.10 Antes da determinação final, as autoridades informarão todos os Membros interessados e todas
as partes interessadas sobre os fatos essenciais levados em consideração que formam a base
sobre a qual será tomada a decisão de aplicar ou não medidas definitivas. Tal informação
devera facultar-se com antecedência suficiente para que as partes possam defender seus
interesses.
12.11 Para os propósitos deste Acordo as “partes interessadas” incluirão:
(a) exportador, produtor estrangeiro ou importador de produto objeto de investigação ou
associação comercial ou empresarial cujos membros em sua maioria sejam produtores,
exportadores ou importadores de tal produto; e
(b) Produtor do produto similar no Membro Importador ou associação comercial ou
empresarial cujos membros em sua maioria produzam o produto similar no território do
Membro importador.
Essa lista não impedirá que os Membros autorizem a inclusão de outras partes nacionais ou
estrangeiras, além das mencionadas acima, como partes interessadas.
12.12 As autoridades darão oportunidade a que usuários industriais do produto sob investigação e
representantes de organizações de consumidores, caso o produto seja habitualmente
comercializado no varejo, aportem informações importantes para a investigação no que diz
respeito à existência do subsídio, do dano e do nexo causal.
12.13 As autoridades tomarão, na devida conta, quaisquer dificuldades experimentadas pelas partes
interessadas, em especial as pequenas empresas, no tocante ao fornecimento das informações
solicitadas e darão toda a assistência cabível.
12.14 Os procedimentos estabelecidos acima não tem por finalidade impedir ação rápida das
autoridades de um Membro no sentido de iniciar investigação, formular conclusões
preliminares ou finais, positivas ou negativas, ou aplicar medidas provisórias ou definitivas
segundo as disposições pertinentes deste Acordo.
(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 12

1.

Artigo 12.2 (a) (Artigo original 12.1.1) - Questionários e prazos

Relatório do Painel no caso United States - Antidumping and Countervailing Duties (US Antidumping and Countervailing Duties), Demandante: China, WT/DS379/R, para. 15.44
O Painel referiu-se à definição do termo “questionários”, e vinculou a obrigatoriedade do prazo
mínimo de resposta de 30 dias à complexidade e abrangência das questões iniciais. A abrangência das
questões, portanto, seria o principal critério para determinar se outras questões enviadas às partes no
decorrer da investigação também estariam sujeitas ao prazo mínimo de resposta de 30 dias.
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Para. 15.44. “We recall our finding above that the term “questionnaires” to which the 30-day rule
applies pursuant to Article 12.1.1 of the SCM Agreement refers to the (set of) initial comprehensive
questionnaire(s) issued by an investigating authority at or following the initiation of a countervailing
duty investigation. As discussed, the fact that such initial questionnaires by nature are comprehensive
is a main reason why, in our view, the SCM Agreement establishes a specified minimum period to
respond to them.”
Relatório do Órgão de Apelação no caso Mexico - Definitive Anti-Dumping Measures on Beef and
Rice (Mexico - Anti-Dumping Measures on Rice), Demandante: EUA, WT/DS295/AB/R, paras.
280 e 282
O Órgão de Apelação confirmou o entendimento do Painel, ao considerar o prazo mínimo de 30 dias
para resposta ao questionário obrigatório para todos os exportadores do produto investigado, mesmo
que o exportador não tenha sido identificado no processo pela autoridade investigadora. Contudo,
segundo o Órgão de Apelação, este prazo mínimo de resposta não seria absoluto e estaria vindulado à
fase do processo em que o exportador se manifesta.
Para. 280. “These provisions explicitly require that an investigating authority provide at least 30 days
for reply to all exporters and foreign producers receiving a questionnaire, to be counted, “[a]s a
general rule”, from the date of receipt of the questionnaire. Article 6.1 of the Anti-Dumping Agreement
provides for all interested parties in an anti-dumping investigation to receive a questionnaire from the
investigating authority. As we observed above, this includes not only those referred to in the petition
for anti-dumping duties, as Mexico argues, but also those that made themselves known to the
investigating authority - further to the issuance of a public notice of initiation or otherwise - and those
that the investigating authority might identify as a result of some inquiry of its own. We are of the
view that the same understanding applies to Article 12.1 of the SCM Agreement. It follows, therefore,
that the period of at least 30 days to reply to questionnaires, provided for in Article 6.1.1 of the AntiDumping Agreement and Article 12.1.1 of the SCM Agreement, must be extended to all such
exporters and foreign producers, whether known to the investigating authority at the outset of the
investigation or at some point thereafter.”
Para. 282. “Having said that, we recognize that it is theoretically possible, as Mexico posits, that the
notification of interest by an exporter or producer is at such a late stage in the proceeding that an
investigating authority, seeking to comply with the time-limits provided for in the Anti-Dumping
Agreement and the SCM Agreement, could not reasonably take into account information submitted by
that respondent. The Appellate Body has observed, in this respect, that the due process rights in
Article 6 of the Anti-Dumping Agreement - which include the right to 30 days for reply to a
questionnaire - “cannot extend indefinitely” but, instead, are limited by the investigating authority's
need “to ‘control the conduct’ of its inquiry and to ‘carry out the multiple steps’ required to reach a
timely completion” of the proceeding. (270) As such, the time-limits for completing an investigation
serve to circumscribe the obligation in Article 6.1.1 to provide all interested parties 30 days to reply to
a questionnaire. In our view, the same may be said with respect to the identical obligation in Article
12.1.1 of the SCM Agreement.”
2.

Artigo 12.3 (Artigo original 12.2) – Provas escritas

Relatório do Órgão de Apelação no caso United States - Countervailing Duty Investigation on
Dynamic Random Access Memory Semiconductors (DRAMS) from Korea (US - Countervailing
Duty Investigation on DRAMs US - DRAMs), Demandante: República da Coreia,
WT/DS296/R/AB, para. 138
O Órgão de Apelação informou que não há qualquer padrão a ser seguido pelas autoridades
investigadoras com relação às provas apresentadas, além do disposto no Artigo 12 do ASMC.
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Para. 138. “We agree with the participants that neither the SCM Agreement nor the DSU explicitly
articulates a standard for the evidence required to substantiate a finding of entrustment or direction
under Article 1.1(a)(1)(iv). Article 12 of the SCM Agreement¸ entitled “Evidence”, specifies in
paragraph 2 that a decision of the investigating authority as to the existence of a subsidy “can only be
based on” evidence on the record of that agency; this applies equally to evidence used to support a
finding of a financial contribution under Article 1.1(a)(1)(iv). (271) Beyond this requirement,
however, we see no basis in the SCM Agreement or in the DSU to impose upon an investigating
authority a particular standard for the evidence supporting its finding of entrustment or direction.”
3.

Artigo 12.6(a) (Artigo original 12.4.1) - Resumos ostensivos de informações confidenciais

Relatório do Painel no caso Mexico - Definitive Countervailing Measures on Olive Oil from the
European Communities (Mexico - Olive Oil), Demandante: Comunidades Europeias,
WT/DS341/R, paras. 7.98 e 7.101
O Painel concluiu, em Mexico - Olive Oil, que versões públicas de documentos com espaços em
branco no local das informações confidenciais deletadas não guarda identidade com ‘resumo
ostensivo’, pois o resumo ostensivo de informação confidencial trata especificamente de explicar as
informações confidenciais que não podem ser divulgadas, não simplesmente apagá-las. Segundo o
Painel, a ausência de um resumo ostensivo, quando uma das partes apenas apaga as informações
confidenciais, deve ser motivada de forma específica e expressa.
Para. 7.98. “We do not accept Mexico's characterisation of the public versions in question. While in
certain instances it may be possible to glean a reasonable understanding of the deleted information by
considering the non-confidential information surrounding it, this is often not the case. For example, in
responding to a request for additional information, Fortuny removed significant information regarding:
Fortuny's operations (including details in respect of equipment, purchasing and sourcing of raw
materials, yields, and distribution); the virgin olive oil production process; the nature of the alleged
injury; and plans and attempts to restart production. No summaries were provided in respect of the
deleted information, and we do not find it possible to obtain a reasonable understanding of the deleted
information by reading the public version of the document. Given the extensive deletions from certain
documents and the lack of specific summaries of any of the deleted information, we find that the
investigating authority did not require the interested Members and interested parties to provide nonconfidential summaries in sufficient detail to permit “a reasonable understanding of the substance of
the information submitted in confidence” consistent with Article 12.4.1.”
Para. 7.101. “We consider that general statements of this sort are not sufficient as they constitute an
unsupported assertion rather than a statement of reasons as required by Article 12.4.1. In this case,
none of the documents provided to us containing blanket requests for confidential treatment make any
attempt to explain the existence of exceptional circumstances that made it impossible to summarize the
specific and varied information for which confidentiality was claimed. Consequently, these documents
contain no basis on which Economía could have reached a conclusion as to whether or not
“exceptional circumstances” in fact existed.”
4.

Artigo 12.9 (Artigo original 12.7) – Fatos disponíveis

Relatório do Painel no caso United States - Definitive Anti-Dumping and Countervailing Duties on
Certain Products from China (US - Anti-Dumping and Countervailing Duties), Demandante:
China, WT/DS379/R, para. 16.16
Conforme entendimento do Painel, em US - Anti-Dumping and Countervailing Duties, a autoridade
investigadora não pode fazer uso dos fatos disponíveis caso não tenha solicitado às partes a
informação que julga necessária.
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Para. 16.16. “We have determined above that Article 12.7 of the SCM Agreement limits the
circumstances under which an investigating authority may resort to facts available to those where an
interested party “refuses access to, or otherwise does not provide, necessary information within a
reasonable period or significantly impedes the investigation”. The SCM Agreement contemplates no
other possibilities; for instance, where an investigating authority, until a very late stage of the
investigation, learns the need for information which it did not request during the course of the
investigation and that is necessary to its final subsidization or injury determinations. As the USDOC's
reliance on facts available in the present instance does not fall within the situations contemplated in
Article 12.7, we find that the USDOC's use of facts available in the CWP and LWR investigations was
inconsistent with Article 12.7 of the SCM Agreement.”
Relatório do Órgão de Apelação no caso Mexico - Definitive Anti-Dumping Measures on Beef and
Rice (Mexico - Anti-Dumping Measures on Rice), Demandante: EUA, WT/DS295/AB/R, paras.
291 a 295
O Órgão de Apelação interpretou os limites ao uso discricionário de fatos disponíveis pela autoridade
investigadora, nos termos dos Artigos 12.1 e 12.7, e fez um paralelo com as limitações expressas no
Acordo de Anti-dumping.
Para. 291. “(...) Like Article 6.8 of the Anti-Dumping Agreement, Article 12.7 of the SCM
Agreement permits an investigating authority, under certain circumstances, to fill in gaps in the
information necessary to arrive at a conclusion as to subsidization (or dumping) and injury. As in the
Anti-Dumping Agreement, Article 12.7 prescribes the information that may be used for such purposes
as the “facts available”. Unlike the Anti-Dumping Agreement, the SCM Agreement does not expressly
set out in an annex the conditions for determining precisely which “facts” might be “available” for an
agency to use when a respondent fails to provide necessary information. This does not mean, however,
that no such conditions exist in the SCM Agreement.”
Para. 292. “Turning to the context of Article 12.7, we are of the view that, like Article 6 of the AntiDumping Agreement, Article 12 of the SCM Agreement as a whole “set[s] out evidentiary rules that
apply throughout the course of the … investigation, and provide[s] also for due process rights that are
enjoyed by ‘interested parties’ throughout … an investigation”. (272) In this respect, Article 12.1
provides:
Interested Members and all interested parties in a countervailing duty
investigation shall be given notice of the information which the authorities
require and ample opportunity to present in writing all evidence which they
consider relevant in respect of the investigation in question.

This due process obligation - that an interested party be permitted to present all the evidence it
considers relevant - concomitantly requires the investigating authority, where appropriate, to take into
account the information submitted by an interested party.” (273)
Para. 293. “Moreover, we note that Article 12.7 is intended to ensure that the failure of an interested
party to provide necessary information does not hinder an agency's investigation. Thus, the provision
permits the use of facts on record solely for the purpose of replacing information that may be missing,
in order to arrive at an accurate subsidization or injury determination.”
Para. 294. “In view of the above, we understand that recourse to facts available does not permit an
investigating authority to use any information in whatever way it chooses. First, such recourse is not a
licence to rely on only part of the evidence provided. To the extent possible, an investigating authority
using the “facts available” in a countervailing duty investigation must take into account all the
substantiated facts provided by an interested party, even if those facts may not constitute the complete
information requested of that party. Secondly, the “facts available” to the agency are generally limited
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to those that may reasonably replace the information that an interested party failed to provide. In
certain circumstances, this may include information from secondary sources.”
Para. 295. “This understanding of the limitations on an investigating authority's use of “facts
available” in countervailing duty investigations is further supported by the similar, limited recourse to
“facts available” permitted under Annex II to the Anti-Dumping Agreement. Indeed, in our view, it
would be anomalous if Article 12.7 of the SCM Agreement were to permit the use of “facts available”
in countervailing duty investigations in a manner markedly different from that in anti-dumping
investigations.”
Relatório do Painel no caso European Communities - Countervailing Measures on Dynamic
Random Access Memory Chips from Korea (EC - Countervailing Measures on DRAM Chips),
Demandante: República da Coreia, WT/DS299/R, paras. 7.245 e 7.260
De Acordo com o Painel, em EC - Countervailing Measures on DRAM Chips, na ausência de
procedimentos e prazos específicos para que se configure cada uma das circunstâncias previstas no
Artigo 12.9, as circunstâncias específicas de cada caso devem ser analisadas para se verificar se a
comunicação entre as partes foi suficiente, e se houve prazo razoável para a entrega das informações
solicitadas.
Para. 7.245. “Article 12.7 thus allows an authority to make determinations on the basis of the facts
available in case certain necessary information is not provided within a reasonable period, or if access
to such information is refused, or in case an interested party or interested Member significantly
impedes the investigation. Article 12.7 thus enables an authority to continue with the investigation and
make determinations based on the facts that are available in case the information necessary to make
such determinations is not provided by the interested parties, or, for example, verification of the
accuracy of the information submitted is not allowed by an interested party, thereby significantly
impeding the investigation. In other words, Article 12.7 identifies the circumstances in which
investigating authorities may overcome a lack of information, in the response of the interested parties,
by using “facts” which are otherwise “available” to the investigating authority.”
Para. 7.260. “Korea argues that Hynix was under the impression that, by submitting the one page
conclusion of the report, the EC was satisfied. Korea argues that, by not informing Hynix that it would
not be able to rely on the report unless the full report was submitted, the EC failed to respect the “twoway” communication that is essential to a proper application of Article 12.7 of the SCM Agreement.
First of all, we consider that the EC requested the information, and after the report had been removed
from the record at the request of Hynix, sent a deficiency letter to Hynix again asking for the report to
be submitted. Even assuming that such a basic due process requirement of informing a party
concerned that certain information is considered not to have been properly provided to the authority is
inherent in a proper application of Article 12.7 of the SCM Agreement, we consider that the EC
complied with its procedural obligation. It requested the information to be provided on two occasions
and recalled that any confidentiality concerns could be taken care of through its confidential
information procedures. In the absence of any specific procedural requirements in the SCM Agreement
with regard to the application of Article 12.7 of the SCM Agreement, we consider that the EC was
justified in considering that the report was not provided within a reasonable period and basing its
determination on the remainder of the facts available.”
5.

Artigo 12.10 (Artigo original 12.8) - Fatos essenciais

Relatório do Painel no caso Mexico - Definitive Countervailing Measures on Olive Oil from the
European Communities (Mexico - Olive Oil), Demandante: Comunidades Europeias,
WT/DS341/R, para. 7.110
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O Painel define “fatos essenciais” como aqueles relevantes para a determinação do subsídio, do dano e
da relação de causalidade. A obrigação das autoridades investigadoras de informar as partes sobre os
fatos essenciais que irão fundamentar a sua decisão pode ser eventualmente prejudicada se fatos
novos, considerados essenciais, ocorrerem após a decisão preliminar.
Para. 7.110. “We start our analysis by considering the ordinary meaning of the term “essential facts”
in Article 12.8, and in this regard, we agree with the panel in Guatemala – Cement II that the
“essential facts” are not just any facts of record. (274) Rather, as the plain language of Article 12.8
makes clear, the “essential facts” are the particular facts that “form the basis for the decision whether
to apply definitive measures”. In other words, these are the specific facts that underlie the
investigating authority's final findings and conclusions in respect of the three essential elements –
subsidization, injury and causation – that must be present for application of definitive measures. Thus,
while we note the findings of the panel in Argentina – Ceramic Tiles that a preliminary determination
is one possible means of making the required disclosure, this will not necessarily be so in every case.
In particular, if new “essential facts”, i.e., facts that bring about a change in the authority's findings
relating to subsidization, injury or causation, are incorporated into the record after the issuance of the
preliminary determination, then that determination by definition could not satisfy the disclosure
obligation in Article 12.8.”
6.

Artigo 12.11 (Artigo original 12.9) – Partes interessadas

Relatório do Painel no caso Japan - Countervailing Duties on Dynamic Random Access Memories
from Korea (Japan - DRAMs), Demandante: República da Coreia, WT/DS336/R/AB, paras. 237242
O Painel, em Japan - DRAMs discorre sobre quais dos Membros envolvidos poderiam ser
considerados pela autoridade investigadora como “partes interessadas” na investigação, interpretando
o termo “allow” (“autorizem”) na última sentença do Artigo 12.11 (Artigo 12.9 do texto original) e
esclarecendo que as “partes interessadas” não necessariamente possuem interesse no resultado da
investigação.
Para. 237. “As noted above, Korea's contention is that the JIA erred by designating certain financial
institutions as interested parties although they had no “interest in the outcome of the proceeding”. We
observe that Article 12.9 of the SCM Agreement does not, by its explicit terms, require that an
investigating authority must establish that a party has “an interest in the outcome of [a] proceeding”.
Nor do we see any provision of the SCM Agreement that defines the nature of the interest required for
an entity to be included as an interested party.”
Para. 238. “Korea argues that the parties listed in subparagraphs (i) and (ii) of Article 12.9, which are
required to be included by an investigating authority as interested parties - that is, exporters, importers,
foreign producers, domestic producers, and their associations - all have a clear and direct interest in
the outcome of a countervailing duty investigation. For Korea, the types of entities included in the list
provide a “strong indication” that an entity cannot be an interested party if it does not have such an
interest. We agree that the entities specified in subparagraphs (i) and (ii) - which are all involved in the
production, export, or import of the product under investigation, or in the production of the like
product in the importing country - are likely to “have an interest in the outcome of the proceeding”,
but we find nothing in Article 12.9 to suggest that interested parties are restricted to entities of this
kind under the residual clause of Article 12.9. (275) Although the term “interested party” by definition
suggests that the party must have an interest related to the investigation, the mere fact that the lists in
subparagraphs (i) and (ii) comprise entities that may be directly interested in the outcome of the
investigation does not imply that parties that may have other forms of interest pertinent to the
investigation are excluded.”
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Para. 239. “The last sentence of Article 12.9 provides that Members are not precluded from allowing
domestic or foreign parties other than those listed in subparagraphs (i) and (ii) to be included as
interested parties. Korea takes issue with the Panel's interpretation of the term “allowing” in that
sentence. Korea claimed before the Panel that the term “allowing” had the meaning of “granting
permission”. The Panel found that, while the term could refer to an investigating authority allowing an
entity to be designated as an interested party following a request, it could also refer to a Member
“allowing, through national legislation or implementing regulations, certain parties to participate in
investigations as interested parties.” The Panel further explained that, since there are a number of
provisions of the SCM Agreement, for instance Article 21.2, that provide specifically for the term
“upon request” where such a requirement is contemplated, the absence of this phrase in Article 12.9
supports the interpretation that the inclusion of a party as an interested party is not predicated on a
request.”
Para. 240. “We agree with the Panel's interpretation of the term “allowing” in Article 12.9. While a
response to a request is certainly one way by which an investigating authority may allow an entity to
be recognized as an interested party, we do not believe this is the only way for a party to be included.
In our view, the term “allowing” in the residual clause connotes the power or authority given to a
Member to include other parties as interested parties, rather than a restriction on such power of
inclusion to those parties that make a request.”
Para. 241. “Korea further argues that Articles 12.3 and 12.8 of the SCM Agreement indicate that
interested parties must have a case to present and an interest to defend. We recognize that Articles 12.3
and 12.8 refer to rights that interested parties have in presenting their cases and defending their
interests in investigations. However, we see differentiations in the nature of the interest that parties
may have in participating in an investigation. As the Panel correctly noted, Articles 12.1 and 12.2
presuppose the existence of two groups of interested parties, that is, those that may be initially
involved because they received questionnaires, but subsequently cease to participate; and those that
decide to participate actively, and choose to present cases and defend interests, as provided for in
Articles 12.3 and 12.8. We are therefore unable to accept Korea's argument that Articles 12.3 and 12.8
— which relate to parties participating in an investigation — imply that entities must “have an interest
in the outcome of a proceeding” to be designated as “interested parties”.”
Para. 242. “We do not suggest that investigating authorities enjoy an unfettered discretion in
designating entities as interested parties regardless of the relevance of such entities to the conduct of
an objective investigation. As we have observed, the term “interested party” by definition suggests that
the party must have some “interest” related to the investigation. Although that interest may be in the
outcome of the investigation, a consideration of the interest should also take account of the perspective
of the investigating authority. An investigating authority needs to have some discretion to include as
interested parties entities that are relevant for carrying out an objective investigation and for obtaining
information or evidence relevant to the investigation at hand. Nonetheless, in designating entities as
interested parties, an investigating authority must be mindful of the burden that such designation may
entail for other interested parties.”
III.

Comentários

A interpretação dos termos do Artigo 12 não sofreu evolução significativa. Apresentamos, portanto,
apenas um resumo das principais interpretações até o momento. Ao analisar as disposições do Artigo
12.2(a) (original 12.1.1), o Painel referiu-se à complexidade e abrangência das questões, como o
principal critério para determinar-se, se outras questões enviadas às partes no decorrer da investigação
também estariam sujeitas ao prazo mínimo de resposta de 30 dias. (276) O Órgão de Apelação
complementou que o prazo mínimo de 30 dias para a resposta ao questionário obrigatório também vale
para os exportadores que não foram inicialmente identificados no processo pela autoridade
investigadora. (277)
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Sobre a apresentação de provas, o Órgão de Apelação informou que não há qualquer padrão a ser
seguido pelas autoridades investigadoras, além das diretrizes do Artigo 12 do ASMC. (278) Ao
examinar o Artigo 12.6(a) (Artigo original 12.4.1), o Painel concluiu que versões públicas de
documentos com espaços em branco no local das informações confidenciais deletadas não é o mesmo
que resumo ostensivo, pois o resumo ostensivo de informação confidencial trata especificamente de
explicar as informações confidenciais que não podem ser divulgadas. (279)
Sobre o uso de fatos disponíveis, contido no Artigo 12.9 (Artigo original 12.7), o entendimento é de
que a autoridade investigadora não pode recorrer aos fatos disponíveis se não tiver solicitado às partes
as informações que julgar necessárias. (280) Na ausência de procedimentos e prazos específicos para
que se configure cada uma das circunstâncias previstas no Artigo 12.9, e que permitam o uso de fatos
disponíveis, as circunstâncias específicas de cada caso devem ser analisadas no sentido de se verificar
se a comunicação entre as partes foi suficiente e se houve prazo razoável para a entrega das
informações necessárias. (281)
Neste contexto, o Órgão de Apelação comentou sobre os limites do uso discricionário de fatos
disponíveis pela autoridade investigativa, nos termos dos Artigos 12.1 e 12.7, e fez um paralelo com as
limitações expressas no Acordo de Anti-dumping. Com relação aos “fatos essenciais”, presentes no
Artigo 12.10 (Artigo original 12.8), o Painel os define como aqueles relevantes para a determinação do
subsídio, do dano e da relação de causalidade. A obrigação das autoridades investigadoras de informar
as partes sobre os fatos essenciais que irão fundamentar a sua decisão pode ser eventualmente
prejudicada, no caso de fatos novos, considerados essenciais, ocorrerem após a decisão preliminar.
(282)
Finalmente, segundo a interpretação do Painel sobre quem poderia ser a “parte interessada”, nos
termos do Artigo 12.11 (Artigo original 12.9), o termo “allow” (“autorizem”) presente na última
sentença deste Artigo não requer autorização individualizada e específica da autoridade investigadora,
podendo ser uma autorização geral por meio de lei ou regulamento, considerando-se que as “partes
interessadas” não necessariamente possuem interesse no resultado da investigação. (283)
FOOTNOTES:
Footnote 270: Appellate Body Report, US – Oil Country Tubular Goods Sunset Reviews, para. 242 (quoting Appellate Body
Report, US – Hot-Rolled Steel, para. 73, in turn quoting Panel Report, US – Hot-Rolled Steel, para. 7.54).
Footnote 271: Other provisions of the SCM Agreement relevant to a finding of entrustment or direction similarly suggest the
investigating authority is to “base” its finding on evidence, but they do not clarify further the nature or quantum of evidence
required to support such a finding. (See Articles 12.5, 12.8, 22.4, and 22.5 of the SCM Agreement)
Footnote 272: Appellate Body Report, EC – Tube or Pipe Fittings, para. 138 (quoting Appellate Body Report, EC – Bed
Linen (Article 21.5 - India), para. 136). (emphasis added in EC – Tube or Pipe Fittings).
Footnote 273: We note that the Appellate Body has found that the obligation in Article 6.1 of the Anti-Dumping Agreement
— the counterpart to Article 12.1 of the SCM Agreement — is not satisfied where the investigating authority “disregard[s]”
information submitted by an interested party. (Appellate Body Report, US – Oil Country Tubular Goods Sunset Reviews,
para. 246).
Footnote 274: Panel Report, Guatemala – Cement II, para. 8.229. The Cement panel ruled on the counterpart provision,
Article 6.9, of the Anti-dumping Agreement. Given that that provision is worded identically to Article 12.8 of the SCM
Agreement, we consider that the Cement panel's reasoning is fully applicable to the issue before us. The panel highlighted
that the provision is concerned with the identification of the facts on the record that are “important” to the authority's
determination. The panel stated that “[a]n interested party will not know whether a particular fact is ‘important’ or not unless
the investigating authority has explicitly identified it as one of the ‘essential facts’ which form the basis of the authority's
decision whether to impose definitive measures.” Id. at para. 8.229.
Footnote 275: The residual clause of Article 12.9 states: “This list shall not preclude Members from allowing domestic or
foreign parties other than those mentioned above to be included as interested parties.” We note that, even if the outcome of
the investigation is no longer of interest to any of the entities required to be included as interested parties under
subparagraphs (i) and (ii), these parties still do not lose their status as interested parties. This supports the view that interested
parties are not confined to those that “have an interest in the outcome of the proceeding”.”
Footnote 276: Relatório do Painel no caso US – Antidumping and Countervailing Duties, (WT/DS379/R), para. 15.44.
Footnote 277: Relatório do Órgão de Apelação no caso Mexico – Rice AD Measures (AB), (WT/DS295/AB/R), paras. 280 e
282.
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Footnote 278: Relatório do Órgão de Apelação no caso US - Countervailing Duty Investigation on DRAMs,
(WT/DS296/R/AB), para. 138.
Footnote 279: Relatório do Painel no caso Mexico – Olive Oil CVD, (WT/DS341/R), paras. 7.98 – 7.102.
Footnote 280: Relatório do Painel no caso US – Antidumping and Countervailing Duties, (WT/DS379/R), para. 16.16.
Footnote 281: Relatório do Painel no caso EC - Countervailing Measures on DRAM Chips, (WT/DS299/R), paras. 7.245 e
7.260.
Footnote 282: Relatório do Painel no caso Mexico – Olive Oil CVD, (WT/DS341/R), paras. 7.110.
Footnote 283: Relatório do Painel no caso Japan - DRAMs, (WT/DS336/R/AB), paras. 237 a 242
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Ø

Artigo 13

IA.

Texto do Artigo em Inglês
Article 13
Consultations

13.1

As soon as possible after an application under Article 11 is accepted, and in any event before
the initiation of any investigation, Members the products of which may be subject to such
investigation shall be invited for consultations with the aim of clarifying the situation as to the
matters referred to in paragraph 2 of Article 11 and arriving at a mutually agreed solution.

13.2

Furthermore, throughout the period of investigation, Members the products of which are the
subject of the investigation shall be afforded a reasonable opportunity to continue
consultations, with a view to clarifying the factual situation and to arriving at a mutually
agreed solution. (284)

13.3

Without prejudice to the obligation to afford reasonable opportunity for consultation, these
provisions regarding consultations are not intended to prevent the authorities of a Member
from proceeding expeditiously with regard to initiating the investigation, reaching preliminary
or final determinations, whether affirmative or negative, or from applying provisional or final
measures, in accordance with the provisions of this Agreement.

13.4

The Member which intends to initiate any investigation or is conducting such an investigation
shall permit, upon request, the Member or Members the products of which are subject to such
investigation access to non-confidential evidence, including the non-confidential summary of
confidential data being used for initiating or conducting the investigation.

Footnote 284: It is particularly important, in accordance with the provisions of this paragraph, that no affirmative
determination whether preliminary or final be made without reasonable opportunity for consultations having been given.
Such consultations may establish the basis for proceeding under the provisions of Part II, III or X.

IB.

Texto do Artigo em Português
Artigo 13
Consultas

13.1

Tão logo possível, após a aceitação de petição ao abrigo do Artigo II, e sempre, em qualquer
caso, antes do início de uma investigação, os Membros cujos produtos possam vir a ser objeto
de tal investigação serão convidados para consultas com o objetivo de esclarecer a situação
relativamente às matérias referidas no parágrafo 2 do Artigo II e de obter-se solução
mutuamente satisfatória.

13.2

Além disso, durante todo o período da investigação, será oferecida aos Membros, cujos
produtos são objeto da investigação, razoável oportunidade de prosseguir as consultas com
vistas a esclarecer os fatos do caso e a chegar a solução mutuamente satisfatória44.

13.3

Sem prejuízo da obrigação de propiciar oportunidades razoáveis para consultas, estas
disposições relativas a consultas não se destinam a impedir ação rápida das autoridades de um
Membro no sentido de iniciar investigação, formular conclusões preliminares ou finais,
afirmativas ou negativas, ou aplicar medidas provisórias ou definitivas de Acordo com o
disposto neste Acordo.

44

É particularmente importante, de Acordo com o disposto neste parágrafo, que não se chegue a qualquer conclusão afirmativa, preliminar
ou definitiva, sem que se tenham oferecido razoáveis oportunidades para consultas. Tais consultas poderão fornecer a base para o
procedimento previsto nas disposições das PARTES II, III ou X.
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13.4

O Membro que tencione iniciar investigação ou que esteja conduzindo investigação, permitirá,
se lhe for pedido, que Membro ou Membros cujos produtos sejam objeto de tal investigação
tenham acesso a provas ostensivas, entre as quais os resumos ostensivos de dados
confidenciais que sejam utilizados para iniciar ou conduzir a investigação.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.
1.

Interpretação e Aplicação do Artigo 13
Artigo 13.1 – Convite para consultas

Relatório do Painel no caso Mexico - Definitive Countervailing Measures on Olive Oil from the
European Communities (Mexico - Olive Oil), Demandante: Comunidades Europeias,
WT/DS341/R, paras. 7.34-7.35 e 7.39-7.42
O Painel decidiu que o convite para consultas deve ser feito a qualquer momento antes do início da
investigação e que apenas o convite é obrigatório, não havendo obrigação em realizar consultas antes
da investigação.
Para. 7.34. “(...) Thus, the ordinary meaning of the obligation on the importing Member that is
considering initiating a countervailing duty investigation is to ask the Member, the products of which
may be subject to that investigation (the exporting Member), to consultations. It then falls to the latter
Member to decide whether or not to accept the invitation.”
Para. 7.35. “We do not see a requirement in the text of Article 13.1 that the Members involved must
actually hold the referenced consultations. Indeed, if under Article 13.1, the Member considering
whether to initiate an investigation were obligated to hold consultations with the exporting Member
before it could initiate an investigation, the exporting Member could effectively block initiation simply
by declining to consult. We find relevant contextual support in the language of Article 13.3 of the
SCM Agreement, which reads: “...these provisions regarding consultations are not intended to prevent
the authorities of a Member from proceeding expeditiously with regard to initiating the investigation
...”. This passage supports the view that Article 13.1 requires the Member considering whether to
initiate to “invite” the exporting Member for consultations, but does not require that those
consultations be held. We emphasize, however, that the invitation must be a bona fides one. That is,
assuming that the exporting Member accepts the invitation, the Member considering whether to
initiate an investigation cannot then refuse to participate in the consultations.”
Para. 7.39. “Returning now to the language of Article 13.1 that is at issue in this claim, we see no
requirement that a sufficient interval must be allowed after issuance of the invitation and before
initiation that consultations could be held. Rather, the requirement in that provision is that the
invitation must be issued “in any event before” initiation, with no indication of any specific time
interval. Nor does the remaining language of Article 13.1 lead to a different conclusion. First, while
the opening clause of Article 13.1 – “[a]s soon as possible after an application under Article 11 is
accepted and in any event before the initiation of any investigation” – establishes a window of time for
the issuance of the invitation to consultations, this window is expressed not in absolute terms but in
relation to the system of the individual Member, and thus falls short of establishing any minimum
timeframes for the holding of such consultations. (285) In particular, we do not see in the phrase “as
soon as possible after an application ... is accepted”, either by itself, or in conjunction with the
requirement to issue the invitation to consultations “in any event before the initiation”, an obligation to
allow sufficient time prior to initiation for consultations to be held. Second, the last clause of Article
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13.1 defines the “aim” of the consultations – “clarifying the situation as to the matters referred to in
paragraph 2 of Article 11 [the contents of the application] and arriving at a mutually agreed solution”
– and says nothing about the timing of such consultations.”
Para. 7.40. “Other provisions of Article 13 provide further support for our view that there is no
requirement in Article 13.1 to allow sufficient time for consultations to be held before initiation. First,
as noted above, Article 13.3 states explicitly that the provisions on consultation – which include
Article 13.1 – “are not intended to prevent the authorities of a Member from proceeding expeditiously
with regard to initiating ...”. Not only does this language not indicate that some minimum time interval
must be allowed prior to initiation, in fact, it makes explicit that the SCM Agreement strikes a balance
between an exporting Member's need to be consulted, on the one hand, and an importing Member's
need to proceed expeditiously, on the other hand. Nor does the obligation, referred to in Articles 13.2
and 13.3, to “afford reasonable opportunity for consultation” provide a requirement to allow a
sufficient time interval that consultations could be held before initiation. Rather, we view this rather
generally worded requirement to mean that the importing Member considering initiation or conducting
an investigation has an ongoing obligation to be available for consultations. In this regard, we consider
footnote 44 to be of particular relevance. This footnote reads: “It is particularly important ... that no
affirmative determination whether preliminary or final be made without reasonable opportunity for
consultations having been given”. In this footnote, the SCM Agreement puts particular emphasis on the
importance of the prior opportunity for consultations in relation to two specific stages of an
investigation, namely before issuance of affirmative preliminary or final determinations. The fact that
footnote 44 omits entirely any mention of the pre-initiation stage further confirms our view that the
SCM Agreement does not require a sufficient time interval before initiation that consultations could be
held.”
Para. 7.41. “Turning, finally, to the object and purpose of the SCM Agreement, we first recall that
according to Article 13.1, the aim of the consultations referred to is “clarifying the situation as to the
matters referred in paragraph 2 of Article 11 [the contents of the application] and arriving at a
mutually agreed solution”. While we consider that, given their aims, consultations, as referred to in
Article 13.1, would have the greatest potential to influence the initiation decision if they were held
before initiation, we do not consider that such consultations would be wholly devoid of purpose, as
argued by the European Communities, if they did not occur until after an investigation was initiated.
In particular, if, during consultations held after initiation, it became clear that the factual basis of the
initiation decision was erroneous (because, for example, the alleged subsidy programmes either were
not subsidies or were not specific), then pursuant to Article 11.9 of the SCM Agreement, the
investigating authority would be obligated to terminate the investigation immediately. We note that the
European Communities acknowledges this, stating that “a solution can be reached at any stage of the
investigation (as Article 13.2 makes clear)”. Indeed, this is in keeping with the object and purpose of
the countervailing duty provisions of the SCM Agreement, namely to provide the legal framework for
Members to take countervailing action where subsidized imports are causing injury to domestic
producers. While the consultation provisions create a mechanism that can be used to facilitate an
agreed solution, they explicitly “are not intended to prevent” Members from “proceeding
expeditiously” with their investigations and the application of measures.”
Para. 7.42. “For the foregoing reasons, we find that Article 13.1 does not require a Member
considering whether to initiate an investigation to allow a sufficient time interval after its invitation to
consultations is issued and before initiation, so that consultations could be held (...).”
III.

Comentários

Considerando que há uma única jurisprudência até o momento sobre o Artigo 13, e que não há
perspectivas de grandes debates ou mudanças na interpretação deste Artigo, apenas ressaltamos que,
conforme decisão acima mencionada, não há obrigatoriedade na condução de consultas antes de se
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iniciar uma investigação, sendo obrigatório apenas o convite formal para o Membro que exporta o
produto investigado.
FOOTNOTE:
Footnote 285: “We note that the claim of the European Communities under Article 13.1 is based exclusively on the argument that Article
13.1 requires sufficient time before initiation that consultations could be held. The European Communities has presented no evidence or
argumentation concerning the requirement in the first clause of Article 13.1 that the invitation to consultations is to be extended “as soon as
possible after an application ... is accepted”. This issue therefore is not before us, and we do not address it further.”

129	
  

Ø

Artigo 14

IA.

Texto do Artigo em Inglês
Article 14
Calculation of the Amount of a Subsidy in Terms
of the Benefit to the Recipient

For the purpose of Part V, any method used by the investigating authority to calculate the
benefit to the recipient conferred pursuant to paragraph 1 of Article 1 shall be provided for in the
national legislation or implementing regulations of the Member concerned and its application to each
particular case shall be transparent and adequately explained. Furthermore, any such method shall be
consistent with the following guidelines:

IB.

(a)

government provision of equity capital shall not be considered as conferring a benefit,
unless the investment decision can be regarded as inconsistent with the usual
investment practice (including for the provision of risk capital) of private investors in
the territory of that Member;

(b)

a loan by a government shall not be considered as conferring a benefit, unless there is
a difference between the amount that the firm receiving the loan pays on the
government loan and the amount the firm would pay on a comparable commercial
loan which the firm could actually obtain on the market. In this case the benefit shall
be the difference between these two amounts;

(c)

a loan guarantee by a government shall not be considered as conferring a benefit,
unless there is a difference between the amount that the firm receiving the guarantee
pays on a loan guaranteed by the government and the amount that the firm would pay
on a comparable commercial loan absent the government guarantee. In this case the
benefit shall be the difference between these two amounts adjusted for any differences
in fees;

(c)

the provision of goods or services or purchase of goods by a government shall not be
considered as conferring a benefit unless the provision is made for less than adequate
remuneration, or the purchase is made for more than adequate remuneration. The
adequacy of remuneration shall be determined in relation to prevailing market
conditions for the good or service in question in the country of provision or purchase
(including price, quality, availability, marketability, transportation and other
conditions of purchase or sale).

Texto do Artigo em Português
Artigo 14
Cálculo do Valor de um Subsídio em Termos da
Vantagem Percebida pelo Beneficiário

Para as finalidades da PARTE V, qualquer método utilizado pela autoridade investigadora
para calcular a vantagem percebida pelo beneficiário, de Acordo com o parágrafo 1 do Artigo 1,
deverá estar previsto em legislação nacional ou em regulamentação complementar do Membro em
questão e sua aplicação a qualquer caso particular será transparente e claramente explicado. Além
disso, qualquer método dessa natureza deverá ser compatível com as seguintes diretrizes:
(a)

não se considerará que aporte de capital social constitua vantagem, a menos que se
possa considerar que a decisão de investir seja incompatível com as práticas de
investimento habituais (inclusive para o aporte de capital de risco) de investidores
privados no território daquele Membro;
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(b)

não se considerará que empréstimo do governo constitua vantagem, a menos que haja
diferença entre o montante que a empresa recebedora do empréstimo deva pagar pelo
empréstimo e o montante que essa empresa pagaria por empréstimo comercial
equivalente que poderia normalmente obter no mercado. Nesse caso, a vantagem será
a diferença entre esses dois montantes.

(c)

não se considerará que garantia creditícia fornecida pelo governo constitua vantagem,
a menos que haja diferença entre o montante que a empresa recebedora da garantia
paga pelo empréstimo assim garantido e o montante que empresa pagaria por
empréstimo comercial sem garantia do governo. Nesse caso, constitui vantagem a
diferença entre esses dois montantes, calculada de molde a levar em conta qualquer
diferenças por taxas ou comissões.

(d)

não se considerará que o fornecimento de bens ou serviços ou a compra de
mercadorias pelo governo constitua vantagem, a menos que o fornecimento seja
realizado por valor inferior ao da remuneração adequada ou que a compra seja
realizada por valor superior ao da remuneração adequada. A adequação da
remuneração será determinada em relação às condições mercadológicas vigentes para
a mercadoria ou o serviço em causa no país de fornecimento ou compra (aí incluídos
preço, qualidade, disponibilidade, comerciabilidade, transporte e outras condições de
compra ou venda).

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Possível equívoco de português no Artigo 14 (c): “Nesse caso, constitui vantagem a diferença entre
esses dois montantes, calculada de molde a levar em conta qualquer diferenças por taxas ou
comissões.” As palavras grifadas poderiam ser substituídas, respectivamente, por “modo” e
“quaisquer”.
II.

Interpretação e Aplicação do Artigo 14

1.

Artigo 14
a) “Referência de mercado para os cálculos”

Relatório do Órgão de Apelação no caso Japan - Countervailing Duties on Dynamic Random
Access Memories from Korea (Japan - DRAMs), República da Coreia, WT/DS336/AB/R, paras.
172-174
O Órgão de Apelação posicionou-se de modo distinto ao Painel, e afirmou ser indiferente o fato de os
investidores serem locais ou estrangeiros para a definição de uma referência de mercado para as
práticas habituais de investimentos, uma vez que a referência deve ser tomada com base no mercado
relevante em que o investimento, e não no local de procedência destes investimentos.
Para. 172. “We do not consider the distinction between inside and outside investors to be helpful in
order to determine the appropriate benchmark for calculating the amount of benefit under Articles
1.1(b) and 14 of the SCM Agreement. The terms of a financial transaction must be assessed against
the terms that would result from unconstrained exchange in the relevant market. The relevant market
may be more or less developed; it may be made up of many or few participants. By way of example,
there are now well-established markets in many economies for distressed debt, and a variety of
financial instruments are traded on these markets. In some instances, the market may be more
rudimentary. In other instances, it may be difficult to establish the relevant market and its results. But
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these informational constraints do not alter the basic framework from which the analysis should
proceed. We also do not consider that there are different standards applicable to inside and to outside
investors. There is but one standard, the market standard, according to which rational investors act.”
Para. 173. “Article 14 of the SCM Agreement, entitled “Calculation of the Amount of a Subsidy in
Terms of the Benefit to the Recipient”, provides guidance as to how the relevant market shall be
identified. Specifically, with respect to “government provision of equity capital”, Article 14(a)
stipulates that such equity infusions “shall not be considered as conferring a benefit, unless the
investment decision can be regarded as inconsistent with the usual investment practice of private
investors in the territory of that Member”. In respect of loans, Article 14(b) provides that “a loan by a
government shall not be considered as conferring a benefit, unless there is a difference between the
amount that the firm receiving the loan pays on the government loan and the amount the firm would
pay on a comparable commercial loan which the firm could actually obtain on the market.” In the
latter case, “the benefit shall be the difference between these two amounts.” Thus, under Article 14(a),
the benchmark is “the usual investment practice of private investors”, and under Article 14(b), the
benchmark is “the amount the firm would pay on a comparable commercial loan which the firm could
actually obtain on the market.” Neither of these benchmarks makes a distinction between “outside” or
“inside” investors. Rather, they suggest that the investigating authority calculate the amount of benefit
conferred on the recipient by comparing the terms of the financial contribution to the terms that the
relevant market - consisting of rational investors, be they inside or outside investors or both - would
have offered.” As the Appellate Body has previously said:
Article 14, which ... is relevant context in interpreting Article 1.1(b), supports
our view that the marketplace is an appropriate basis for comparison. The
guidelines set forth in Article 14 relate to equity investments, loans, loan
guarantees, the provision of goods or services by a government, and the
purchase of goods by a government. A “benefit” arises under each of the
guidelines if the recipient has received a “financial contribution” on terms
more favourable than those available to the recipient in the market. (286)

Para. 174. “We therefore disagree with the Panel's approach in this case, which consisted only of
examining “whether or not the JIA applied [the inside investor] standard in an appropriate manner.”
As we see it, the Panel should have identified the appropriate benchmark to apply for the purpose of
assessing whether the JIA calculated the amount of benefit for the October 2001 and December 2002
Restructurings consistently with Articles 1.1(b) and 14 of the SCM Agreement. Instead, the Panel held
that, since the parties had agreed that the inside investor standard constituted a valid benchmark, “there
[was] no need for [the Panel] to make any findings on whether or not the inside investor perspective
constituted [the] valid market benchmark” for purposes of its analysis.”
b) “Requisitos relacionados ao método utilizado”
Relatório do Órgão de Apelação no caso Japan - Countervailing Duties on Dynamic Random
Access Memories from Korea (Japan - DRAMs), Demandante: República da Coreia,
WT/DS336/AB/R, paras. 190-192
Conforme decisão do Órgão de Apelação, o caput do Artigo 14 obriga os Membros a ter um método
de cálculo transparente e explicado de forma clara em sua legislação ou regulamentos de
implementação. Porém, deve haver um equilíbrio entre a pormenorização das explicações na lei ou
regulamento e a flexibilidade necessária para que o Membro possa adaptar o método de cálculo dos
benefícios às particularidades de cada caso investigado, desde que as variações sejam derivadas do
método determinado em lei ou regulamento e que respeitem as diretrizes obrigatórias do Artigo 14.
Para. 190. “The chapeau of Article 14 sets out three requirements. The first is that “any method used”
by an investigating authority to calculate the amount of a subsidy in terms of benefit to the recipient
shall be provided for in the national legislation or implementing regulations of the Member concerned.
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The second requirement is that the “application” of that method in each particular case shall be
transparent and adequately explained. The third requirement is that “any such method” shall be
consistent with the guidelines contained in paragraphs (a)-(d) of Article 14.”
Para. 191. “The chapeau of Article 14 provides a WTO Member with some latitude as to the method
it chooses to calculate the amount of benefit. Paragraphs (a)-(d) of Article 14 contain general
guidelines for the calculation of benefit that allow for the method provided for in the national
legislation or regulations to be adapted to different factual situations.” As the Appellate Body said in
US – Softwood Lumber IV:
The chapeau of Article 14 requires that “any” method used by investigating
authorities to calculate the benefit to the recipient shall be provided for in a
WTO Member's legislation or regulations ... The reference to “any” method in
the chapeau clearly implies that more than one method consistent with Article
14 is available to investigating authorities for purposes of calculating the
benefit to the recipient.
... We agree with the Panel that the term “shall” in the last sentence of the
chapeau of Article 14 suggests that calculating benefit consistently with the
guidelines is mandatory. We also agree that the term “guidelines” suggests
that Article 14 provides the “framework within which this calculation is to
performed”, although the “precise detailed method of calculation is not
determined”. Taken together, these terms establish mandatory parameters
within which the benefit must be calculated, but they do not require using only
one methodology for determining the adequacy of remuneration for the
provision of goods by a government.” (287) (emphasis added)

Para. 192. “We observe that the first requirement of the chapeau of Article 14 is that the method used
be provided for in a WTO Member's national legislation or implementing regulations. Although the
chapeau of Article 14 states that the calculation of benefit must be consistent with the guidelines in
paragraphs (a)-(d) of that provision, it does not, in our view, contemplate that the method be set out in
detail. The requirement of the chapeau would be met if the method used in a particular case can be
derived from, or is discernable from, the national legislation or implementing regulations. We believe
that this view strikes an appropriate balance between the flexibility that is needed for adapting the
benefit calculation (consistent, however, with the guidelines of paragraphs (a)-(d) of Article 14) to the
particular factual situation of an investigation, and the need to ensure that other Members and
interested parties are made aware of the method that will be used by the Member concerned, under
Article 14 of the SCM Agreement.”
c) “Momento usado como referência das práticas de mercado”
Relatório do Painel no caso United States - Imposition of Countervailing Duties on Certain HotRolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom (US - Lead
and Bismuth II), Demandante: Comunidades Europeias, WT/DS138/R, para. 6.74
Em relatório final, o Painel determinou que o Artigo 14 não estipula qualquer limitação ou obrigação
em relação ao tempo o qual deve ser considerado como referência para o cálculo dos benefícios.
Para. 6.74. “In respect of Article 14 of the SCM Agreement, the United States asserts that “benefit”
should be determined by reference to the market practice prevailing at the time that each of the four
types of “financial contribution” identified in that provision is bestowed. We do not share the United
States' temporal interpretation of Article 14. Certainly, this interpretation is not consistent with the
ordinary meaning of the text of that provision. Nothing in the text of Article 14 restricts the analysis
envisaged in sub-paragraphs (a) – (d) of that provision to the time at which the relevant “financial
contribution” was bestowed. In our view, Article 14 simply does what it says it does: it provides
guidelines to be respected by Members whenever they calculate “benefit”. Those guidelines apply
whether “benefit” is calculated at the time of bestowal, or at some subsequent time. Article 14 does
not, therefore, guide Members as to when that calculation of “benefit” should take place.”
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d) “Método utilizado pela autoridade investigadora”
Relatório do Painel no caso Mexico - Definitive Countervailing Measures on Olive Oil from the
European Communities (Mexico - Olive Oil), Demandante: Comunidades Europeias,
WT/DS341/R, paras. 7.168
Neste caso, o Painel reiterou que não há obrigação ou proibição sobre o uso de um método específico
no Artigo 14, o qual determina apenas diretrizes gerais.
Para. 7.168. “We further recall that we see no obligation in respect of pass-through analysis in the
cited language of Article 14.”
Relatório do Painel no caso European Communities - Countervailing Measures on Dynamic
Random Access Memory Chips from Korea (EC - Countervailing Measures on DRAM Chips),
Demandante: República da Coreia, WT/DS299/R, para. 7.213
O Painel reconheceu que pode haver certa dificuldade para seguir as diretrizes gerais do Artigo 14, no
sentido de ter uma referência de mercado para definir as práticas habituais de investimentos, quando
não houver outra forma de empréstimo similar no mercado relevante. Assim, o Painel afirmou que é
possível que a autoridade investigadora desvie das diretrizes gerais do Artigo 14, desde que o método
adotado por esta autoridade seja razoável, considerando-se as circunstâncias da investigação.
Para. 7.213. “We realize that it may be difficult to directly apply Article 14 of the SCM Agreement
which contains guidelines for the calculation of the subsidy in terms of the amount of the benefit. In
the absence of a comparable commercial loan, it may well be difficult to apply for example
Article 14(b) dealing with loans and referring the investigating authority to a comparable commercial
loan that could actually be obtained on the market. Article 14(c) refers to a comparable commercial
loan, which may well be difficult to find. In light of these problems dealing with the prescribed
methodology for calculating benefit in Article 14 of the SCM Agreement, we consider that an
investigating authority is entitled to considerable leeway in adopting a reasonable methodology. As we
stated earlier, we do not consider that the EC's grant methodology passes this basic reasonableness
test. Any methodology used must, in our view, reflect the fact that the situation of Hynix is less
favourable in case it has to repay the money provided, or dilute the ownership of existing shareholders,
compared to the situation that it could keep the money provided in the form of a grant.” (288)
e) “Método utilizado em processo de revisão de medidas compensatórias”
Relatório do Órgão de Apelação no caso United States - Countervailing Measures Concerning
Certain Products from the European Communities (US - Countervailing Measures on Certain EC
Products), Demandante: Comunidades Europeias, WT/DS212/AB/R, paras. 147 e 151
O Órgão de Apelação reiterou o posicionamento do Painel, de que o método “same person”, utilizado
em investigações originais ou revisões administrativas, é incompatível com as obrigações do ASMC,
uma vez que a continuidade da existência de um benefício não pode ser presumida.
Para. 147. “In our view, this finding, relating to administrative reviews, leads inevitably to the
conclusion that the “same person” method, as such, is also inconsistent with the obligations of the
SCM Agreement relating to original investigations. In an original investigation, an investigating
authority must establish all conditions set out in the SCM Agreement or the imposition of
countervailing duties. (289) Those obligations, identified in Article 19.1 of the SCM Agreement, read
in conjunction with Article 1, include a determination of the existence of a “benefit”. (290) As in the
administrative reviews, the “same person” method necessarily precludes a proper determination as to
the existence of a “benefit” in original investigations where the pre- and post-privatization entity are
the same legal person. Instead, in such cases, the “same person” method establishes an irrebuttable
134	
  

presumption that the pre-privatization “benefit” continues to exist after the change in ownership.
Because it does not permit the investigating authority to satisfy all the prerequisites stated in the SCM
Agreement before the imposition of countervailing duties, particularly the identification of a
“benefit”, we find that the “same person” method, as such, is inconsistent with the WTO obligations
that apply to the conduct of original investigations.”
Para. 151. “In the light of these reasons, as they apply to original investigations, administrative
reviews, and sunset reviews, we uphold the Panel's conclusion that “the same person methodology is
itself inconsistent with the SCM Agreement”. (emphasis added) We find that the same person method
as such is inconsistent with the SCM Agreement.”
Relatório do Painel no caso United States - Countervailing Measures Concerning Certain Products
from the European Communities (US - Countervailing Measures on Certain EC Products),
Demandante: Comunidades Europeias, WT/DS212/AB/R, para. 7.203
No contexto da privatização de instituição até então subsidiada, o Painel afirmou que a autoridade
investigadora é obrigada a verificar as circunstâncias de tal privatização, para poder definir se ainda
existe um benefício ou não, durante o processo de revisão de medidas compensatórias:
Para. 7.203. “From these findings of the Appellate Body and the original panel, it is clear that in a
sunset review process involving privatization information, the investigating authority is obliged under
Articles 10, 14, 19.4, 21.1 and 21.3 of the SCM Agreement to examine whether the privatization was at
arm's length and for FMV in order to determine whether the benefit from the non-recurring subsidies
bestowed upon a pre-privatized company continues to exist for the privatized producer and to
maintain the countervailing duties after making an affirmative likelihood of continuation or recurrence
of subsidization determination.”
2.

Artigo 14 (a)
a) “Aporte de capital social”

Relatório do Órgão de Apelação no caso European Communities - Measures Affecting Trade in
Large Civil Aircraft (EC and certain member States - Large Civil Aircraft), Demandante: EUA,
WT/DS316/AB/R, paras. 999 e 1.019
Ao analisar os termos do Artigo 14 (a), o Órgão de Apelação afirmou que a autoridade investigadora
deve focar a análise da existência de um benefício na decisão sobre o investimento, baseada nas
expectativas de custos e retorno ex ante.
Para. 999. “Article 14(a) states that equity capital provided by a government shall not be considered
to confer a benefit unless it is inconsistent with what is termed the “usual investment practice” of
private investors in the territory of that Member. The two words “usual” and “practice” are in a sense
reinforcing, with the former signifying “{c}ommonly or customarily observed or practised” (291) and
the latter “usual or customary action or performance”. (292) Thus, we understand the term “usual
practice” to describe common or customary conduct of private investors in respect of equity
investment. We also observe that Article 14(a) focuses the inquiry on the “investment decision”. This
reflects an ex ante approach to assessing the equity investment by comparing the decision, based on
the costs and expected returns of the transaction, to the usual investment practice of private investors
at the moment the decision to invest is undertaken. (293) The focus in Article 14(a) on the “investment
decision” is thus critical, in our view, because it identifies what is to be compared to a market
benchmark, and when that comparison is to be situated. With this understanding in mind, we turn to
consider whether the Panel set out the proper standard under Article 1.1(b) of the SCM Agreement.”
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Para. 1019. “As we have previously noted, Article 14(a) of the SCM Agreement focuses the inquiry
on the “investment decision”. This reflects an ex ante assessment of the equity investment, taking into
account the costs and expected returns of the transaction as compared to the usual investment practice
of private investors at the moment the decision to invest is undertaken. As we stated, the focus of
Article 14(a) on the “investment decision” is a critical step in the analysis because it identifies what is
to be compared to the market benchmark, and when that comparison is to be situated. Thus, in
assessing the European Union's claims on appeal, we first seek to identify the “investment decision”
that the Panel was to compare against the market benchmark consisting of the usual investment
practice.”
3.

Artigo 14 (b)
a) “Referências para comparação de financiamentos”

Relatório do Órgão de Apelação no caso European Communities - Measures Affecting Trade in
Large Civil Aircraft (EC and certain member States - Large Civil Aircraft), Demandante: EUA,
WT/DS316/AB/R, paras. 835-838
Seguindo a mesma lógica referente ao Artigo 14 (a), o Órgão de Apelação enfatizou a importância da
análise ex ante no momento da decisão sobre o investimento, para que seja constatado se houve ou não
um benefício.
Para. 835. “Article 14(b) of the SCM Agreement calls for a comparison of the “amount the firm
receiving the loan pays on the government loan” with “the amount the firm would pay on a
comparable commercial loan which the firm could actually obtain in the market”. As we have already
discussed in general terms above, we read this as suggesting that the comparison is to be performed as
though the loans were obtained at the same time. In other words, the comparable commercial loan is
one that would have been available to the recipient firm at the time it received the government loan.”
Para. 836. “Because the assessment focuses on the moment in time when the lender and borrower
commit to the transaction, it must look at how the loan is structured and how risk is factored in, rather
than looking at how the loan actually performs over time. (294) Such ex ante analysis of financial
transactions is commonly used and appropriate financial models have been developed for these
purposes. The analysis from a financial perspective proceeds as follows. The investor commits
resources to an investment in the expectation of a future stream of earnings that will provide a positive
return on the investment made. In deciding whether to commit resources to a particular investment, the
investor will consider alternative investment opportunities. The investor will make its decision to
invest on the basis of information available at the time the decision is made about market conditions
and projections about how those economic conditions are likely to develop (future demand and price
for the product, future costs, etc.). The information available will be, in most cases, imperfect. The
investor does not have perfect foresight and thus there is always some likelihood, in some instances a
sizeable one, that the investor's projections will deviate significantly from what actually transpires.
Hence, determining whether the investment was commercially rational is to be ascertained based on
the information that was available to the investor at the time the decision to invest was made. (295)
The commercial rationality of an investment cannot be ascertained on the basis of how the investment
in fact performed because such an analysis has nothing useful to say about the basis upon which the
investment was made. The investment could have earned a rate of return that exceeded, or was less
than, the going market rate, but it was not predetermined to do so.”
Para. 837. “We note, moreover, that from a practical perspective, a requirement to look at the actual
performance of a loan would mean that such measures could not be challenged until performance is
fully completed. In the case of long-term loans, this would mean that any challenge of such measures
would have to be deferred for years. Requiring a WTO Member to wait so long to mount a challenge
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would limit the effectiveness of Part II and Part III of the SCM Agreement also in the light of the
prospective nature of WTO remedies.” (296)
Para. 838. “Therefore, in our view, the assessment of benefit must examine the terms and conditions
of a loan at the time it is made and compare them to the terms and conditions that would have been
offered by the market at that time. The European Union and the United States agreed at the oral
hearing with this approach.”
Relatório do Órgão de Apelação no caso United States - Definitive Anti-Dumping and
Countervailing Duties on Certain Products from China (US - Anti-Dumping and Countervailing
Duties), Demandante: China, WT/DS379/AB/R, paras. 478-480, 487 e 489-490
Ao analisar os requisitos do Artigo 14 (b), o Órgão de Apelação afirmou que não se pode presumir que
empréstimos feitos pelo governo não sejam comerciais. Ademais, caso não exista de fato um
empréstimo comercial equivalente no mercado relevante, a autoridade investigadora poderia utilizar
como referência empréstimos comerciais de outros mercados, desde que mantidas as condições
similares de concessão dos empréstimos a serem comparados.
Para. 478. “A loan only confers a benefit when and to the extent that it has been granted on terms that
are not otherwise available in the marketplace. (297) A key element in ensuring a meaningful
comparison under Article 14(b) is that a benchmark loan be “commercial”. The comparison between
an investigated loan and a commercial loan, therefore, reveals whether a benefit has been conferred,
and its amount. We observe that the term “commercial” is defined as “interested in financial return
rather than artistry; likely to make a profit; regarded as a mere matter of business”. (298) Thus the
term “commercial” does not speak of the identity of the provider of the loan.”
Para. 479. “Although the Panel did not explicitly rule on the issue, it stated that one possible
interpretation of “commercial” could be that any loan made by the government would ipso facto not be
“commercial”. In our view, it would not be correct to conclude that any loan made by the government
(or by private lenders in a market dominated by the government) would ipso facto not be
“commercial”. We see nothing to suggest that the notion of “commercial” is per se incompatible with
the supply of financial services by a government. Therefore, the mere fact that loans are supplied by a
government is not in itself sufficient to establish that such loans are not “commercial” and thus
incapable of being used as benchmarks under Article 14(b) of the SCM Agreement. An investigating
authority would have to establish that the government presence or influence in the market causes
distortions that render interest rates unusable as benchmarks.”
Para. 480. “Finally, a benchmark loan under Article 14(b) must be a “loan which the firm could
actually obtain on the market”. The use of the conditional tense, “could”, suggests that a benchmark
loan under Article 14(b) need not in every case be a loan that exists or that can in fact be obtained in
the market. In this respect, we agree with the Panel that this refers “first and foremost” to the
borrower's risk profile, that is, whether the benchmark loan is one that could be obtained by the
borrower receiving the investigated government loan. Thus, we consider that Article 14(b) does not
preclude the possibility of using as benchmarks interest rates on commercial loans that are not actually
available in the market where the firm is located, such as, for instance, loans in other markets or
constructed proxies.”
Para. 487. “We see no inherent limitations in Article 14(b) that would prevent an investigating
authority from using as benchmarks interest rates on loans denominated in currencies other than the
currency of the investigated loan, or from using proxies instead of observed interest rates, in situations
where the interest rates on loans in the currency of the investigated loan are distorted and thus cannot
be used as benchmarks. In fact, to read Article 14(b) as imposing such limitations on the selection of a
benchmark would potentially frustrate the purpose of that provision, as no suitable benchmarks could
be identified in situations where the interest rates on loans in a given currency were distorted by
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government presence or influence in the market and no loan in that currency exists in other markets.
We further note that, as already discussed above, the possibility of resorting to a proxy under
Article 14(b) is consistent with the use of the conditional tense: “would pay” and “could actually
obtain on the market”. In the absence of an actual comparable commercial loan that is available on the
market, an investigating authority should be allowed to use a proxy for what “would” have been paid
on a comparable commercial loan that “could” have been obtained on the market.”
Para. 489. “In sum, we consider that, in spite of the different formulations used in Article 14(b) and
(d), some of the reasoning of the Appellate Body in US – Softwood Lumber IV concerning the use of
out-of-country benchmarks and proxies under Article 14(d) is equally applicable under Article 14(b).
In particular, we are of the view that a certain degree of flexibility also applies under Article 14(b) in
the selection of benchmarks, so that such selection can ensure a meaningful comparison for the
determination of benefit. At the same time, when an investigating authority resorts to a benchmark
loan in another currency or to a proxy, it must ensure that such benchmark is adjusted so that it
approximates the “comparable commercial loan”. Moreover, in accordance with the chapeau of Article
14, any such method, as well as how it approximates the loan in another currency or the proxy to a
“comparable commercial loan which the firm could actually obtain on the market”, must be
transparent and adequately explained.”
Para. 490. “In the light of the above, we consider that the Panel did not commit an error in the
interpretation of Article 14(b) of the SCM Agreement, in finding that “inherent in Article 14(b), as in
Article 14(d), is sufficient flexibility to permit the use of a proxy in place of observed rates in the
country in question where no ‘commercial’ benchmark can be found”.”
4.

Artigo 14(c)
a) “Aspectos gerais”

Relatório do Painel no caso Canada - Export Credits and Loan Guarantees for Regional Aircraft
(Canada - Aircraft Credits and Guarantees), Demandante: Brasil, WT/DS222/R, paras. 7.345 e
7.397-7.398
O Painel observou a relevância do Artigo 14(c) para a definição de “benefício”, no contexto de
garantias para operações de aporte de capital social. Indicou que um “benefício” pode existir, desde
que haja uma diferença de custos entre um aporte de capital, com ou sem programa de garantia, na
medida em que esta diferença não seja coberta pelas taxas cobradas pelo programa de garantia. Se
ficar estabelecido que este programa não esteja baseado no mercado (valores comerciais), tal diferença
de custo não seria considerada parte das taxas do programa. Ademais, mencionando a decisão do
Órgão de Apelação em Canada – Aircraft, (299) o Painel decidiu que o Artigo 14(c) contextualiza a
interpretação do conceito de “benefício” no caso de garantias de financiamento.
Para. 7.345. “We note Brazil's argument that even if IQ's fees are equal to those charged regional
aircraft purchasers by commercial guarantors with A+ credit ratings, under Article 14(c) of the SCM
Agreement there would still be a “benefit” as long as there is a difference between the amount the
purchaser pays for equity using an IQ equity guarantee and the amount it would pay for equity absent
the IQ equity guarantee. Canada queries the relevance of Article 14(c) in this context, since that
provision is concerned with “benefit” in the context of loan guarantees, rather than equity guarantees.
In our view, although Article 14(c) is expressly concerned with “benefit” in the context of loan
guarantees, there are perhaps sufficient similarities between the operation of loan guarantees and
equity guarantees for it to be appropriate to rely on Article 14(c) for the purpose of establishing the
existence of “benefit” in the context of equity guarantees in certain circumstances. Thus, a “benefit”
could arise if there is a difference between the cost of equity with and without an IQ equity guarantee,
to the extent that such difference is not covered by the fees charged by IQ for providing the equity
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guarantee. In our opinion, it is safe to assume that such cost difference would not be covered by IQ's
fees if it is established that IQ's fees are not market-based.”
Para. 7.397. “In considering precisely what Brazil must show in order to demonstrate the existence of
a “benefit”, we note the findings of the panel and Appellate Body in Canada – Aircraft. We therefore
consider that IQ loan guarantees will confer a “benefit” to the extent that they are made available to
Bombardier customers on terms more favourable that those on which such Bombardier customers
could obtain comparable loan guarantees in the market. In applying this standard, we are guided by
Article 14(c) of the SCM Agreement, which provides contextual guidance for interpreting the term
“benefit” in the context of loan guarantees. Article 14(c) provides that, for the purpose of calculating
the amount of a subsidy in terms of the “benefit” to the recipient (for the purpose of a countervailing
duty investigation):
(b) a loan guarantee by a government shall not be considered as conferring
a benefit, unless there is a difference between the amount that the firm
receiving the guarantee pays on a loan guaranteed by the government and the
amount that the firm would pay on a comparable commercial loan absent the
government guarantee. In this case the benefit shall be the difference between
these two amounts adjusted for any differences in fees;”

Para. 7.398. “In our view, and taking into account the contextual guidance afforded by Article 14(c),
we consider that an IQ loan guarantee will confer a “benefit” when “there is a difference between the
amount that the firm receiving the guarantee pays on a loan guaranteed by [IQ] and the amount that
the firm would pay on a comparable commercial loan absent the [IQ] guarantee. In this case the
benefit shall be the difference between these two amounts adjusted for any differences in fees”. In
other words, there will be a “benefit” when the cost-saving for a Bombardier customer for securing a
loan with an IQ loan guarantee is not offset by IQ's fees. In our opinion, it is safe to assume that this
will be the case if it is established that IQ's fees are not market-based.”
5.

Artigo 14 (d)
a) “Referências de preço”

Relatório do Órgão de Apelação no caso United States - Definitive Anti-Dumping and
Countervailing Duties on Certain Products from China (US - Anti-Dumping and Countervailing
Duties), Demandante: China, WT/DS379/AB/R, paras. 446-447
Ao discorrer sobre os preços tomados como referência, o Órgão de Apelação entendeu que o simples
fato de o governo ser o maior fornecedor do mercado relevante não significa necessariamente que os
preços do setor privado daquele mercado estão distorcidos, nem justifica por si só a utilização de
preços de um mercado externo como referência.
Para. 446. “In sum, we are of the view that an investigating authority may reject in-country private
prices if it reaches the conclusion that these are too distorted due to the predominant participation of
the government as a supplier in the market, thus rendering the comparison required under Article 14(d)
of the SCM Agreement circular. It is, therefore, price distortion that would allow an investigating
authority to reject in-country private prices, not the fact that the government is the predominant
supplier per se. There may be cases, however, where the government's role as a provider of goods is so
predominant that price distortion is likely and other evidence carries only limited weight. We
emphasize, however, that price distortion must be established on a case-by-case basis and that an
investigating authority cannot, based simply on a finding that the government is the predominant
supplier of the relevant goods, refuse to consider evidence relating to factors other than government
market share.”
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Para. 447. “In the light of the above, we do not consider that the Panel interpreted Article 14(d) of the
SCM Agreement as permitting the rejection of in-country private prices as benchmarks through the
application of a per se rule based on the role of the government as the predominant supplier of the
goods. Rather, the Panel correctly interpreted Article 14(d) of the SCM Agreement as requiring that the
issue of whether in-country private prices are distorted such that they cannot meaningfully be used as
benchmarks is one that must be determined on a case-by-case basis, having considered evidence
relating to other factors, even in situations where the government is the predominant supplier in the
market.”
6.

Artigo 14 (d)
a) “Condições mercadológicas”

Relatório do Painel no caso United States - Preliminary Determinations with Respect to Certain
Softwood Lumber from Canada (US - Softwood Lumber III), Demandante: Canadá, WT/DS236/R,
paras. 7.44 e 7.53, 7.46, 7.48, 7.50–7.52 e 7.57-7.58
O Painel observou que o Artigo 14(d) é relevante para calcular o benefício, ao determinar se o governo
forneceu bem ou serviço, nos termos do Artigo 1.1(a)(1)(iii), por remuneração menor do que a
adequada. Considerando o Artigo 14(d) e a noção de benefício, o Painel esclareceu que as condições
mercadológicas vigentes para o bem ou serviço em questão, no país em que houve a compra ou o
fornecimento, são determinantes, e que, mesmo em circunstâncias excepcionais, seria difícil provar-se
a necessidade de utilizar as condições de mercado predominantes em outro Membro para comparação.
Para. 7.44. “Article 14 (d) SCM Agreement thus provides that the provision of goods by a
government shall not be considered as conferring a benefit unless the provision is made for less than
adequate remuneration. The adequacy of the remuneration charged by the government shall be
determined “in relation to the prevailing market conditions for the good or service in question in
the country of provision or purchase (including price, quality, availability, marketability,
transportation and other conditions of purchase or sale)”. We find that the text of Article 14 (d)
SCM Agreement is very clear: the adequacy of remuneration is to be determined in relation to
prevailing market conditions for the good or service in question in the country of provision or
purchase. It further specifies market conditions that have to be taken into account: price, quality,
availability, marketability, transportation and other conditions of purchase or sale. The text of the
Agreement thus clearly requires that the prevailing market conditions to be used as a benchmark are
those in the country of provision of the goods, in this case Canada. The words “in relation to” in our
view, mean “on the basis of” or “in comparison with” and indicate in this context that the adequacy of
the remuneration charged by the government is to be compared with the prevailing market conditions
in the country of provision. We therefore disagree with the US that “the prevailing market conditions
in the country of provision are a reference point, not necessarily an end-point for the market
benchmark”. The prevailing market conditions in the country of provision are the benchmark and
operate as the reference point or the point of comparison for the adequacy of the remuneration. We
therefore find, on the basis of a plain reading of Article 14 (d) SCM Agreement, that the ordinary
meaning of this provision excludes an analysis based on market conditions other than those in the
country of provision of the goods, i.e. Canada.”
Para. 7.53. “We wish to note that even if in certain exceptional circumstances it may prove difficult in
practice to apply Article 14 (d) SCM Agreement, that would not justify reading words into the text of
the Agreement that are not there or ignoring the plain meaning of the text. In our view, the text of
Article 14 SCM Agreement leaves no choice to the investigating authority but to use as a benchmark
the market, for the good (or service) in question, as it exists in the country of provision.”
O Painel esclareceu, ainda, a noção de condições predominantes de mercado no Membro fornecedor
dos bens em questão, segundo a linguagem do Artigo 14(d). Considerou que ‘condições
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mercadológicas’ vigentes no Artigo 14(d) não se referem a um mercado teórico livre de interferências
governamentais, e sim às condições predominantes no mercado do Membro em que os bens foram
fornecidos e que servem de base comparativa. Para o Painel, o significado comum do termo
‘condições “vigentes” (“prevailing”) de mercado’vem a ser ‘condições de mercado como elas existem’
ou ‘as quais são predominantes’.
Para. 7.46. “In our view, there is no basis in the text of the SCM Agreement to conclude that the
market conditions in the country of provision could mean anything else than the conditions prevailing
in the market of that country, and not those prevailing in some other country. Article 14 (d) SCM
Agreement does not just refer to “market conditions” in general, but explicitly to those prevailing “in
the country of provision” of the good. The US argues, that because “conditions of purchase or sale”
and “availability” are listed as market conditions in Article 14 (d) SCM Agreement, US stumpage
which is available to Canadian producers and which may be purchased by Canadian producers is part
of the market conditions in Canada. However, the fact that a good may also be bought on a market
outside the country of provision, does not, in our view, imply that the prices for those goods in that
other country become part of the market conditions “in the country of provision”. To accept the US
argument would imply that the phrase “prevailing market conditions in the country of provision” in
fact refers to the world market conditions for the good in question, which is not what the text of the
SCM Agreement says. In light of the clear language of Article 14 (d) SCM Agreement, the
“availability” of the good, the “conditions of purchase or sale”, the “price”, are various aspects of the
market conditions existing in the country of provision, and refer to the price for the good in that
country, its availability in that country, the conditions of sale as they are prevailing in that country. In
our view, the bracketed language in Article 14 (d) SCM Agreement specifies what the market
conditions referred to in the preceeding sentence are, and, as is the case for the “market conditions”,
they also all relate to the country of provision, and not some other country.”
Para. 7.48. “In support of its argument that the “market”, as generally referred to in the SCM
Agreement, is not restricted to the exporting country, but rather “encompasses the entire market
available to the subsidized producer or exporter”, the US refers to item (d) of the Illustrative List of
Export Subsidies of Annex I of the SCM Agreement. We note that item (d) of the Illustrative List
establishes conditions under which certain instances of provision of goods constitute export subsidies.
Thus, item (d) is concerned with a significantly different situation from that addressed by Article 14
(d). While it is true that item (d) of the Illustrative List contains explicit language requiring as a second
part of the test that it establishes that the terms of provision of the good be more favourable “than
those commercially available on world markets”, we recall that item (d) of the Illustrative List is not
before us in this dispute. The text of Article 14 (d) SCM Agreement, the provision that is before us,
does not provide for such a world market test. The fact that in the different context of criteria for a
similar measure to constitute a prohibited export subsidy there is an explicit requirement to look at
commercially available world market prices, cannot mean that any reference to the “market” in the
SCM Agreement necessarily refers to the world market, or some portion thereof, particularly when the
language in the provision clearly states otherwise. We note that the prices of imported goods in the
market of provision can indeed form part of the prevailing market conditions in the sense of Article 14
(d) SCM Agreement. But this is not the same as the price for those goods prevailing in the country of
export. Nor does this imply that import prices necessarily can be the exclusive basis to determine
prevailing market conditions. To us, the US chain of reasoning seems to be the following: Canadian
lumber producers can purchase standing timber and logs in the United States, and some do, therefore,
the prevailing US stumpage prices form “part of” the prevailing market conditions for stumpage in
Canada, and therefore US stumpage prices represent and can be used as the exclusive benchmark for
the prevailing market conditions for stumpage in Canada. For the reasons set forth above, we cannot
accept such reasoning. In sum, we find that US stumpage prices cannot be considered to constitute
prevailing market conditions in Canada, the country of provision of the good (standing timber).”
Para. 7.50. “In our view, however, the “prevailing market conditions” of Article 14 (d) SCM
Agreement do not refer to a theoretical market free of government interference as the US seems to be
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suggesting. Article 14 (d) SCM Agreement provides that the “prevailing” market conditions in the
country of provision of the goods are to form the basis for the comparison. The ordinary meaning of
the term “prevailing” market conditions is the market conditions “as they exist” or “which are
predominant”. (300) Considering that the only qualifier used to the “market conditions” in question is
that they be “prevailing”, we are of the view that the text of Article 14 (d) SCM Agreement does not in
any way require the “market” conditions to be those of a hypothetical undistorted or perfectly
competitive market.”
Para. 7.51. “Moreover, the chapeau of Article 14 SCM Agreement clearly states that Article 14 SCM
Agreement establishes guidelines for the calculation of “benefit” to the recipient. (301) We are of the
view that in order to calculate the benefit to the recipient, an authority is to compare the price the
recipient paid the government with the prices prevailing in other market transactions. We do not
consider that the goal of the examination of the benefit enjoyed by the recipient is to determine what
the market price would have been absent the government's financial contribution, as the US is
suggesting, or to measure the trade distorting potential of the government's financial contribution.
(302) The text of Article 14 SCM Agreement does not require a general “but for” test to the prevailing
market conditions. We are thus of the view that Article 14 (d) SCM Agreement does not require that
the authority construct a market price that could have existed but for the government's involvement,
nor does it allow the authority to decline to use in-country prices because they may be affected by the
government's financial contribution.”
Para. 7.52. “We consider that if the drafters of the SCM Agreement had wanted to exclude the use of
market prices in case of price suppression due to the government’s involvement, they would have
explicitly provided so, but they have not. The opposite is the case. As we found above, when it comes
to the market conditions, the only qualifier in the text of the Agreement is “prevailing”. Thus, the
market conditions are those that are actually existing in the country and are those faced by the
recipient of the financial contribution. The reference prices are those that the producer would have had
to pay if it had to buy the goods now provided by the government from a different and independent
seller.”
Para. 7.57. “Accordingly, based on our interpretation of the text of Article 14(d) SCM Agreement,
which does not require the prevailing market conditions to be those of an “undistorted” market, we
consider that the USDOC provided no rationale in the context of Article 14 (d) SCM Agreement for
rejecting Canadian private stumpage prices as the basis for calculating the benefit.”
Para. 7.58. “We note, moreover, that the domestic markets of the member countries of the WTO are
not identical – nor are they expected to be – and that there is nothing in the WTO or SCM Agreement
indicating that, in order to qualify as such, markets must meet specific qualitative requirements, as the
US would seem to suggest. A contrary conclusion would lead to a result in which the importing
country would have a very broad scope to choose another market, including its own, in order to
determine benefit. Such a result would clearly distort the letter and purpose of Article 14 (d) and
vitiate its intended application. We further note that using the US methodology for determining a
benefit from the provision of government-owned resources that are not in themselves tradable across
borders and not sold at public auction would lead to the virtual automatic determination of the
existence of subsidization in a resource-rich exporting country, even where the perceived price
difference was simply a reflection of the exporting country's comparative advantage in the product.”
b) “Condições mercadológicas” (market conditions)
Relatório do Órgão de Apelação no caso United States - Final Countervailing Duty Determination
with respect to certain Softwood Lumber from Canada (US - Softwood Lumber IV), Demandante:
Canadá, WT/DS257/AB/R, para. 87, 89, 96 e 101-103
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O Órgão de Apelação entendeu que o termo “condições mercadológicas” não são necessariamente
condições de mercado livre de intervenções do governo, já que não há nada qualificando as condições
a serem consideradas, senão que devem ser aquelas vigentes no mercado.
Para. 87. “Turning first to the text of Article 14(d), we consider the submission of the United States
that the term “market conditions” necessarily implies a market undistorted by the government's
financial contribution. In our view, the United States' approach goes too far. We agree with the Panel
that “[t]he text of Article 14 (d) [of the] SCM Agreement does not qualify in any way the ‘market’
conditions which are to be used as the benchmark … [a]s such, the text does not explicitly refer to a
‘pure’ market, to a market ‘undistorted by government intervention’, or to a ‘fair market value’.” This
is confirmed by the Spanish and French versions of Article 14(d), neither of which supports the
contention that the term “market” qualifies the term “conditions” so as to exclude situations in which
there is government involvement.” (303)
c) “Em relação a” (in relation to)
O Órgão de Apelação afirmou que o termo “in relation to” não restringe o tipo de comparação que
deve ser feita, podendo variar em cada caso, desde que considere as condições predominantes do
mercado no país de fornecimento.
Para. 89. “As we see it, the phrase “in relation to” implies a comparative exercise, but its meaning is
not limited to “in comparison with”. (304) The phrase “in relation to” has a meaning similar to the
phrases “as regards” and “with respect to”. (305) These phrases do not denote the rigid comparison
suggested by the Panel, but may imply a broader sense of “relation, connection, reference”. (306)
Thus, the use of the phrase “in relation to” in Article 14(d) suggests that, contrary to the Panel's
understanding, the drafters did not intend to exclude any possibility of using as a benchmark
something other than private prices in the market of the country of provision. This is not to say,
however, that private prices in the market of provision may be disregarded. Rather, it must be
demonstrated that, based on the facts of the case, the benchmark chosen relates or refers to, or is
connected with, the conditions prevailing in the market of the country of provision.”
Para. 96. “In sum, the Panel's interpretation of Article 14(d) appears, in our view, to be overly
restrictive and based on an isolated reading of the text. To us, such a restrictive reading of Article
14(d) is not supported by the text of the provision, when read in the light of its context and the object
and purpose of the SCM Agreement, as required by Article 31 of the Vienna Convention. Thus, in our
view, Members are obliged, under Article 14(d), to abide by the guideline for determining whether a
government has provided goods for less than adequate remuneration. However, contrary to the views
of the Panel, that guideline does not require the use of private prices in the market of the country of
provision in every situation. Rather, that guideline requires that the method selected for calculating the
benefit must relate or refer to, or be connected with, the prevailing market conditions in the country of
provision, and must reflect price, quality, availability, marketability, transportation and other
conditions of purchase or sale, as required by Article 14(d).”
d) “Referências outras que não preços privados” (Benchmark other than private prices)
Ainda sobre as referências de comparação, o Órgão de Apelação determinou que quando os preços
privados de um país são distorcidos em razão da participação do governo no mercado, a autoridade
investigadora poderá considerar como referência os preços privados de outro país. Porém, o Órgão de
Apelação enfatizou que esta possibilidade não pode ser presumida pela simples participação
predominante do governo no mercado, e que é uma exceção, devendo ser justificada.
Para. 101. “It appears to us that the language found in Article 14(d) ensures that the provision's
purposes are not frustrated in such situations. Thus, while requiring investigating authorities to
calculate benefit “in relation to” prevailing conditions in the market of the country of provision,
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Article 14(d) permits investigating authorities to use a benchmark other than private prices in that
market. When private prices are distorted because the government's participation in the market as a
provider of the same or similar goods is so predominant that private suppliers will align their prices
with those of the government-provided goods, it will not be possible to calculate benefit having regard
exclusively to such prices.”
Para. 102. “We emphasize once again that the possibility under Article 14(d) for investigating
authorities to consider a benchmark other than private prices in the country of provision is very
limited. We agree with the United States that “[t]he fact that the government is a significant supplier of
goods does not, in itself, establish that all prices for the goods are distorted”. Thus, an allegation that a
government is a significant supplier would not, on its own, prove distortion and allow an investigating
authority to choose a benchmark other than private prices in the country of provision. The
determination of whether private prices are distorted because of the government's predominant role in
the market, as a provider of certain goods, must be made on a case-by-case basis, according to the
particular facts underlying each countervailing duty investigation.”
Para. 103. “For these reasons, we reverse the Panel's finding, in paragraph 7.64 of the Panel Report,
with respect to the interpretation of Article 14(d) of the SCM Agreement. We find, instead, that an
investigating authority may use a benchmark other than private prices of the goods in question in the
country of provision, when it has been established that those private prices are distorted, because of
the predominant role of the government in the market as a provider of the same or similar goods.
When an investigating authority resorts, in such a situation, to a benchmark other than private prices in
the country of provision, the benchmark chosen must, nevertheless, relate or refer to, or be connected
with, the prevailing market conditions in that country, and must reflect price, quality, availability,
marketability, transportation and other conditions of purchase or sale, as required by Article 14(d).”
7.

Relação entre o Artigo 14 e o Artigo 1.1

Relatório do Órgão de Apelação no caso European Communities - Measures Affecting Trade in
Large Civil Aircraft (EC - Aircraft), Demandante: EUA, WT/DS316/AB/R, para. 833
O Órgão de Apelação reforçou a interpretação de que o Artigo 14, ao determinar as formas de cálculo do
benefício, contribui para contextualizar o conceito de benefício do Artigo 1.1 (b).
Para. 833. “Article 1.1(b) of the SCM Agreement does not set out a particular methodology to be used to
determine whether a financial contribution has conferred a benefit. The calculation of benefit is addressed in
Article 14 of the SCM Agreement, which provides in relevant part:
The opening clause of Article 14 limits the scope of application of this
provision to Part V of the SCM Agreement, which is about countervailing
measures. Nevertheless, we consider that Article 14 provides useful context in
the interpretation of the “benefit” requirement in Article 1.1(b) of the
SCM Agreement.” (307)

III.

Comentários

A jurisprudência sobre as diretrizes do Artigo 14 sofreu evolução considerável, com o detalhamento
ao longo do tempo das interpretações sobre os métodos de cálculo do benefício e sobre referências de
mercado para a análise comparativa pela autoridade investigadora.
O Órgão de Apelação em Japan - DRAMS CVDs determinou que o caput do Artigo 14 obriga aos
Membros a ter um método de cálculo transparente e explicado de forma clara em sua legislação ou nos
regulamentos de implementação. Porém, deve haver um equilíbrio entre o detalhamento do método na
lei ou regulamento e a flexibilidade necessária para que o Membro possa adaptar o método de cálculo
dos benefícios às particularidades de cada caso investigado. (308)
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O Painel reconheceu a possibilidade de desvio das diretrizes gerais do Artigo 14 pela autoridade
investigadora neste caso em particular e desde que o método alternativo seja razoável, porque, no
entendimento do Painel, a ausência de empréstimo similar no mercado relevante para se obter
referência de práticas habituais de investimento dificultaria o atendimento das diretrizes gerais, tais
como descritas no Artigo 14. (309)
No contexto das diretrizes gerais, o Painel afirmou inicialmente não haver obrigação ou proibição
sobre o uso de um método específico no Artigo 14. (310) Porém, em decisão posterior do Painel e do
Órgão de Apelação, o método “same person” foi considerado incompatível com as diretrizes do Artigo
14 e com o ASMC em geral. Segundo confirmado pelo Órgão de Apelação, a continuidade da
existência de um benefício não pode ser presumida, havendo obrigação da autoridade investigadora
em analisar durante os processos de revisão de medidas compensatórias se o benefício ainda existe,
independentemente se a empresa beneficiária foi privatizada ou não e se continua sendo a mesma
pessoa jurídica. (311)
Outra evolução constatada foi em relação ao fator temporal na análise do mercado para cálculo do
benefício. Primeiro, o Painel determinou que o Artigo 14 não estipulava qualquer limitação ou
obrigação em relação ao tempo o qual deve ser considerado como referência para o cálculo dos
benefícios. (312) Já em caso mais recente, o Órgão de Apelação teve outra interpretação sobre o fator
temporal no contexto do Artigo 14(a), afirmando que a autoridade investigadora deve focar a análise
da existência de um benefício no momento da decisão sobre o investimento, baseada nas expectativas
de custos e retorno ex ante, sendo as circunstâncias do momento da decisão sobre o investimento que
devem ser usadas como referência de prática habitual. (313)
Ainda sobre o ponto de referência de mercado, o fato de os investidores serem locais ou estrangeiros
(procedência do investimento) foi considerado pelo Órgão de Apelação como indiferente para a
comparação das práticas habituais de investimentos, uma vez que a referência deve ser tomada com
base no mercado relevante onde ocorreu o investimento. (314)
Seguindo para os requisitos do Artigo 14 (b), o Órgão de Apelação afirmou que não se pode presumir
que empréstimos feitos pelo governo não são comerciais. Ademais, de Acordo com o Órgão de
Apelação, caso não exista de fato um empréstimo comercial equivalente no mercado relevante, a
autoridade investigadora poderia utilizar como referência empréstimos comerciais de outros mercados,
desde que mantidas as condições similares de concessão dos empréstimos a serem comparados. (315)
Por outro lado, no contexto do Artigo 14 (d), ao discorrer sobre os preços tomados como referência, o
Órgão de Apelação entendeu que o simples fato de o governo ser o maior fornecedor do mercado
relevante não significa necessariamente que os preços do setor privado daquele mercado estão
distorcidos, nem justifica por si só a utilização de preços de um mercado externo como referência.
(316)
Apesar de não haver item específico no Artigo 14 tratando sobre garantias para operações de aporte de
capital social, o Painel destacou a relevância do Artigo 14(c) para a definição de “benefício” no caso
destas garantias. Segundo o Painel, um “benefício” pode existir se houver uma diferença de custos
entre um aporte de capital com ou sem programa de garantia, na medida em que esta diferença não
seja coberta pelas taxas cobradas pelo programa de garantia. Se ficar estabelecido que o programa de
garantias não é baseado no mercado (valores comerciais), o Painel afirmou que esta diferença de custo
não seria considerada parte das taxas do programa. Ademais, mencionando a decisão do Órgão de
Apelação em Canada – Aircraft, (317) o Painel decidiu que o Artigo 14(c) também contextualiza a
interpretação do conceito de “benefício” no caso de garantias de financiamento. (318)
No que se refere às interpretações sobre o fornecimento de bens e serviços pelo governo, Artigo 14(d),
o Painel obervou que as condições predominantes de mercado para o bem ou serviço em questão no
país em que houve a compra ou o fornecimento são determinantes, e que, mesmo em circunstâncias
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excepcionais, seria difícil se provar a necessidade de usar as condições de mercado predominantes em
outro país para comparação. O Painel esclareceu, ainda, a noção de condições predominantes de
mercado no país de fornecimento dos bens em questão segundo a linguagem do Artigo 14(d),
afirmando que ‘condições mercadológicas vigentes’ não se referem a um mercado teórico livre de
interferências governamentais, mas sim às condições predominantes no mercado do país em que os
bens foram fornecidos e que servem de base comparativa. Para o Painel, o significado comum do
termo ‘condições “vigentes” (“prevailing”) de mercado’ é ‘condições de mercado tais como elas
existem’ ou ‘as quais são predominantes’. (319)
Complementando a interpretação sobre o termo ‘condições mercadológicas’, segundo o Órgão de
Apelação estas condições não são necessariamente condições de mercado livre de intervenções do
governo, já que não há nada qualificando as condições a serem consideradas, senão que devem ser
aquelas vigentes no mercado. Sobre o termo “in relation to”, o Órgão de Apelação afirmou que o
termo não restringe o tipo de comparação que deve ser feita, podendo variar em cada caso, desde que
considere as condições predominantes do mercado no país de fornecimento. Ainda sobre as referências
de comparação, o Órgão de Apelação determinou que quando os preços privados de um país são
distorcidos em razão da participação do governo no mercado, a autoridade investigadora poderá
considerar como referência os preços privados de outro país. Porém, o Órgão de Apelação enfatizou
que esta possibilidade não pode ser presumida pela simples participação predominante do governo no
mercado, e que é uma exceção, devendo ser justificada. (320)
Por último, ao tratar na relação do Artigo 14 com outras disposições do ASMC, o Órgão de Apelação
observou que, ao determinar as formas de cálculo do benefício, o Artigo 14 contribui para
contextualizar o conceito de benefício do Artigo 1.1 (b). (321) Ademais, o Órgão de Apelação afirmou
que o Artigo 14(d) é relevante para calcular o benefício ao determinar se o governo forneceu bem ou
serviço, nos termos do Artigo 1.1(a)(1)(iii), por remuneração menor do que a adequada. (322)
FOOTNOTES:
Footnote 286: Appellate Body Report, Canada – Aircraft, para. 158.
Footnote 287: Appellate Body Report, US – Softwood Lumber IV, paras. 91 and 92. In addition, the panel in EC –
Countervailing Measures on DRAM Chips explained that: “In light of these problems dealing with the prescribed
methodology for calculating benefit in Article 14 of the SCM Agreement, we consider that an investigating authority is
entitled to considerable leeway in adopting a reasonable methodology.” (Panel Report, EC – Countervailing Measures on
DRAM Chips, para. 7.213).
Footnote 288: In our view, the EC must base its calculation of benefit on alternative benchmarks, in Korea or elsewhere, and
such an alternative methodology could, for example, include the investment practices related to “junk bonds” and “vulture
funds”.
Footnote 289: Appellate Body Report, US – Lead and Bismuth II, para. 63.
Footnote 290: Article 19.1 permits the imposition of a countervailing duty only after the investigating authority has found a
subsidy (as defined in Article 1), injury, and a causal link between the two.
Footnote 291: Shorter Oxford English Dictionary, 6th edn, W.R. Trumble, A. Stevenson (eds). Oxford University Press,
2007, Vol. 2, p. 3485.
Footnote 292: Shorter Oxford English Dictionary, 6th edn, W.R. Trumble, A. Stevenson (eds). Oxford University Press,
2007, Vol. 2, p. 2311.
Footenote 293: See Part VI.B of this Report, where we have similarly emphasized the importance of an ex ante perspective
in assessing the conferral of a benefit through government loans.
Footnote 294: We recognize that, in US – Upland Cotton (Article 21.5 – Brazil), the Appellate Body said that an assessment
of whether guarantees under an export credit guarantee programme constituted export subsidies, under item (j) of the
Illustrative List of Export Subsidies in Annex I to the SCM Agreement, could “examine both retrospective data relating to a
programme's historical performance and projections of its future performance”. (Appellate Body Report, US – Upland Cotton
(Article 21.5 – Brazil), para. 278) That particular dispute concerned item (j) of the Illustrative List of Export Subsidies
pursuant to which export credit guarantees will be deemed to be subsidies if they are provided at premium rates which are
“inadequate to cover the long-term operating costs and losses” of the programmes.”
Footnote 295: Such an ex ante approach is wholly consistent with the manner in which financial methods have been
developed to test projections through sensitivity analysis and scenario building.
Footnote 296: It may also affect the ability of Members to apply countervailing measures under Part V of the
SCM Agreement.
Footnote 297: Appellate Body Report, Canada – Aircraft, paras. 155-158.
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Footnote 298: Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p.
462.
Footnote 299: Relatório do Órgão de Apelação no caso Canadá – Aircraft, (WT/DS70/AB/R), para. 155.
Footnote 300: Concise Oxford Dictionary, Ninth Edition, p. 1084.
Footnote 301: We note that the US agrees that “As stated in the chapeau to Article 14, and confirmed by the Appellate Body,
the benefit for purposes of paragraph 1 of Article 1 is the benefit to the recipient.” US Answers to Questions from the Panel
after the First Meeting, para. 41. The Appellate Body in the Canada – Measures Affecting the Export of Civilian Aircraft case
interpreted the term “benefit” in the SCM Agreement in the following manner: “157. We also believe that the word
“benefit”, as used in Article 1.1(b), implies some kind of comparison. This must be so, for there can be no “benefit” to the
recipient unless the “financial contribution” makes the recipient “better off” than it would otherwise have been, absent that
contribution. In our view, the marketplace provides an appropriate basis for comparison in determining whether a “benefit”
has been “conferred”, because the trade-distorting potential of a “financial contribution” can be identified by determining
whether the recipient has received a “financial contribution” on terms more favourable than those available to the recipient
in the market.” (emphasis added) Appellate Body Report, Canada – Measures Affecting the Export of Civilian Aircraft,
WT/DS70/AB/R, adopted 20 August 1999, para. 157.
Footnote 302: We thus disagree with the US that the market conditions referred to in Article 14 (d) SCM Agreement relate
to what the market price would have been absent the financial contribution.
Footnote 303: The phrase used in the French version is “aux conditions du marché existantes” and the Spanish version is
“condiciones reinantes en el mercado”.
Footnote 304: We observe that the phrase “in relation to” is used in other provisions of the SCM Agreement in a manner that
does not connote “in comparison with”. For instance, Article 15.6 of the SCM Agreement states that “[t]he effect of the
subsidized imports shall be assessed in relation to the domestic production of the like product”. Article 15.6 cannot properly
be read as requiring a comparison between “[t]he effect of the subsidized imports” and “the domestic production of the like
product”. Similarly, Article 15.3 of that Agreement provides that, in order to assess cumulatively the effects of imports of a
product from more than one country that are simultaneously subject to countervailing duty investigations, investigating
authorities must determine that, inter alia, “the amount of subsidization established in relation to the imports from each
country is more than de minimis”. In this provision, the phrase “in relation to” is not used in the sense of “in comparison
with” but rather in the sense of “in proportion to”. Therefore, the precise meaning of the phrase “in relation to” will vary
depending on the specific context in which it is used.”
Footnote 305: Shorter Oxford English Dictionary, supra, footnote 45, Vol. II, p. 2520, defines “in relation to” as “as
regards”. In turn, “as regards” is defined as “concerning, with respect to”. (Ibid, Vol. II, p. 2512) The French version of
Article 14(d) of the SCM Agreement supports our view. It uses the term “par rapport aux”. Le Nouveau Petit Robert includes
the following definition for “rapport”: “Lien, relation qui existe entre plusieurs objets distincts et que l'esprit constate.” (Le
Nouveau Petit Robert, supra, footnote 47, p. 2170).
Footnote 306: The definition of “respect” includes “Relation, connection, reference, regard” as well as “Comparison”.
(Shorter Oxford English Dictionary, supra, footnote, Vol. II, p. 2550).
Footnote 307: Relatório do Órgão de Apelação no caso Canada – Aircraft, (WT/DS70/AB/R), para. 155.
Footnote 308: Relatório do Órgão de Apelação no caso Japan - DRAMS CVDs, paras. 190 - 192 (WT/DS336/AB/R).
Footnote 309: Relatório do Painel no caso EC - DRAMS Countervailing Measures, para. 7.213 (WT/DS299/R).
Footnote 310: Relatório do Painel no caso Mexico - Olive Oil CVD, paras. 7.156 e 7.168 (WT/DS341/R).
Footnote 311: Relatório do Órgão de Apelação no caso US - Countervailing Measures on Certain EC Products, paras. 147 e
151 (WT/DS212/AB/R) e Painel (Artigo 21.5), para. 7.203 (WT/DS212/R).
Footnote 312: Relatório do Painel no caso US — Lead and Bismuth II, para. 6.74 (WT/DS138/R).
Footnote 313: Relatório do Órgão de Apelação no caso EC – Aircraft, paras. 999 e 1019 (WT/DS316/AB/R).
Footnote 314: Relatório do Órgão de Apelação no caso Japan - DRAMS CVDs, paras. 172 - 174 (WT/DS336/AB/R).
Footnote 315: Relatório do Órgão de Apelação no caso US - Anti-Dumping and Countervailing Duties, paras. 478 – 535
(WT/DS379/AB/R).
Footnote 316: Relatório do Órgão de Apelação no caso US - Anti-Dumping and Countervailing Duties, paras. 446 e 447
(WT/DS379/AB/R).
Footnote 317: Relatório do Órgão de Apelação no caso Canada – Aircraft, para. 155 (WT/DS70/AB/R).
Footnote 318: Relatório do Painel no caso Canada - Aircraft Credits and Guarantees, paras. 7.345, 7.397, 7.398
(WT/DS222/R).
Footnote 319: Relatório do Painel no caso US - Softwood Lumber III, paras. 7.46 – 7.58 (WT/DS236/R).
Footnote 320: Relatório do Órgão de Apelação no caso US - Softwood Lumber IV, paras. 87 – 103 (WT/DS257/AB/R).
Footnote 321: Relatório do Órgão de Apelação no caso EC – Aircraft, paras. 833 (WT/DS316/AB/R).
Footnote 322: Relatório do Painel no caso US - Softwood Lumber III, paras. 7.46 – 7.58 (WT/DS236/R).
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Ø

Artigo 15

José Guilherme Moreno Caiado

IA.

Texto do Artigo em Inglês
Article 15
Determination of Injury (323)

15.1

A determination of injury for purposes of Article VI of GATT 1994 shall be based on positive
evidence and involve an objective examination of both (a) the volume of the subsidized
imports and the effect of the subsidized imports on prices in the domestic market for like
products 46 and (b) the consequent impact of these imports on the domestic producers of such
products.

15.2

With regard to the volume of the subsidized imports, the investigating authorities shall
consider whether there has been a significant increase in subsidized imports, either in absolute
terms or relative to production or consumption in the importing Member. With regard to the
effect of the subsidized imports on prices, the investigating authorities shall consider whether
there has been a significant price undercutting by the subsidized imports as compared with the
price of a like product of the importing Member, or whether the effect of such imports is
otherwise to depress prices to a significant degree or to prevent price increases, which
otherwise would have occurred, to a significant degree. No one or several of these factors can
necessarily give decisive guidance.

15.3

Where imports of a product from more than one country are simultaneously subject to
countervailing duty investigations, the investigating authorities may cumulatively assess the
effects of such imports only if they determine that (a) the amount of subsidization established
in relation to the imports from each country is more than de minimis as defined in paragraph 9
of Article 11 and the volume of imports from each country is not negligible and (b) a
cumulative assessment of the effects of the imports is appropriate in light of the conditions of
competition between the imported products and the conditions of competition between the
imported products and the like domestic product.

15.4

The examination of the impact of the subsidized imports on the domestic industry shall
include an evaluation of all relevant economic factors and indices having a bearing on the state
of the industry, including actual and potential decline in output, sales, market share, profits,
productivity, return on investments, or utilization of capacity; factors affecting domestic
prices; actual and potential negative effects on cash flow, inventories, employment, wages,
growth, ability to raise capital or investments and, in the case of agriculture, whether there has
been an increased burden on government support programmes. This list is not exhaustive, nor
can one or several of these factors necessarily give decisive guidance.

15.5

It must be demonstrated that the subsidized imports are, through the effects (324) of subsidies,
causing injury within the meaning of this Agreement. The demonstration of a causal
relationship between the subsidized imports and the injury to the domestic industry shall be
based on an examination of all relevant evidence before the authorities. The authorities shall
also examine any known factors other than the subsidized imports which at the same time are
injuring the domestic industry, and the injuries caused by these other factors must not be
attributed to the subsidized imports. Factors which may be relevant in this respect include,
inter alia, the volumes and prices of non-subsidized imports of the product in question,
contraction in demand or changes in the patterns of consumption, trade restrictive practices of
and competition between the foreign and domestic producers, developments in technology and
the export performance and productivity of the domestic industry.
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15.6

The effect of the subsidized imports shall be assessed in relation to the domestic production of
the like product when available data permit the separate identification of that production on
the basis of such criteria as the production process, producers' sales and profits. If such
separate identification of that production is not possible, the effects of the subsidized imports
shall be assessed by the examination of the production of the narrowest group or range of
products, which includes the like product, for which the necessary information can be
provided.

15.7

A determination of a threat of material injury shall be based on facts and not merely on
allegation, conjecture or remote possibility. The change in circumstances which would create a
situation in which the subsidy would cause injury must be clearly foreseen and imminent. In
making a determination regarding the existence of a threat of material injury, the investigating
authorities should consider, inter alia, such factors as:
(i)

nature of the subsidy or subsidies in question and the trade effects likely to arise
therefrom;

(ii)

a significant rate of increase of subsidized imports into the domestic market indicating
the likelihood of substantially increased importation;

(iii)

sufficient freely disposable, or an imminent, substantial increase in, capacity of the
exporter indicating the likelihood of substantially increased subsidized exports to the
importing Member's market, taking into account the availability of other export
markets to absorb any additional exports;

(iv)

whether imports are entering at prices that will have a significant depressing or
suppressing effect on domestic prices, and would likely increase demand for further
imports; and

(v)

inventories of the product being investigated.

No one of these factors by itself can necessarily give decisive guidance but the totality of the factors
considered must lead to the conclusion that further subsidized exports are imminent and that, unless
protective action is taken, material injury would occur.
15.8

With respect to cases where injury is threatened by subsidized imports, the application of
countervailing measures shall be considered and decided with special care.

Footnote 323: “Under this Agreement the term “injury” shall, unless otherwise specified, be taken to mean material injury
to a domestic industry, threat of material injury to a domestic industry or material retardation of the establishment of such an
industry and shall be interpreted in accordance with the provisions of this Article.”
Footnote 324: As set forth in paragraphs 2 and 4.

IB.

Texto do Artigo em Português
Artigo 15
Definição de dano

15.l

A determinação de dano para as finalidades do Artigo VI do GATT 1994 será baseada em
provas positivas e compreenderá exame objetivo: (a) do volume das importações subsidiadas e
de seu efeito sobre os preços dos produtos similares45 no mercado nacional; e (b) o
conseqüente impacto dessas importações sobre os produtores nacionais de tais produtos.

45

Ao longo de todo este Acordo, o termo produto similar (like product, produit similaire) será interpretado como produto
idêntico, isto é, igual em todos os aspectos ao produto em consideração ou, na ausência de tal produto, outro produto que,
embora não igual em todos os aspectos, tenha características muito parecidas àquelas do produto em consideração.
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15.2

No tocante ao volume de importações subsidiadas, as autoridades investigadoras verificarão se
ocorreu aumento significativo nas importações subsidiadas, tanto em termos absolutos quanto
em termos relativos, em comparação com a produção ou o consumo no Membro importador.
Com relação ao efeito das importações subsidiadas sobre os preços, as autoridades
investigadoras examinarão se houve ou não venda do produto subsidiado a preços
consideravelmente inferiores aos do produto similar do Membro importador, ou se o efeito de
tais importações verifica-se pela significativa depressão dos preços ou pelo impedimento de
que os mesmos subam significativamente, como teria ocorrido na ausência dos produtos
subsidiados. Nenhum desses fatores tomados isoladamente ou em grupo bastará,
necessariamente, para permitir orientação decisiva.

15.3

Quando importações de um produto de mais de um país forem simultaneamente objeto de
investigação sobre direitos compensatórios, as autoridades investigadoras só poderão examinar
cumulativamente os efeitos dessas importações se determinarem: (a) que o montante do
subsídio estabelecido em relação às importações de cada país é maior do que de minimis, tal
como definido no parágrafo 9 do Artigo 11, e que o volume de importações de cada país não é
desprezível; e (b) que o exame cumulativo dos efeitos das importações é adequado à luz das
condições de competição entre produtos importados e entre produtos importados e similar
nacional.

15.4

O exame do impacto das importações subsidiadas sobre a produção nacional incluirá avaliação
de todos os fatores e índices econômicos relevantes relacionados com o estado da produção,
inclusive redução real ou potencial da produção, vendas, participação no mercado, lucros,
produtividade, retorno de investimentos ou utilização da capacidade, fatores que afetem os
preços internos, efeitos negativos reais ou potenciais sobre o fluxo de caixa, estoques,
emprego, salários, crescimento, capacidade de levantar capital ou investimentos e, quando se
trate de agricultura, se houve sobrecarga nos programas governamentais de apoio. Essa lista
não é exaustiva, nem poderá um desses fatores ou um conjunto deles fornecer orientação
decisiva.

15.5

Deverá ser demonstrado que as importações subsidiadas estão, por via de seus efeitos46,
causando dano no sentido definido neste Acordo. A demonstração de relação causal entre as
importações subsidiadas e o dano causado á produção nacional basear-se-á no exame das
provas pertinentes apresentadas às autoridades. As autoridades examinarão também todo e
qualquer outro fator conhecido, além das importações subsidiadas, que estejam
simultaneamente causando dano à produção nacional, e os danos causados por esses outros
fatores não deverão ser atribuídos às importações subsidiadas. Fatores que deverão ser
importantes nesse sentido, são, inter alia, os volumes e os preços de importações nãosubsidiadas do produto em pauta, contração da demanda ou mudanças nos padrões de
consumo, praticas comerciais restritivas e competição de produtores estrangeiros e nacionais,
desenvolvimento de novas tecnologias, desempenho exportador e produtividade da indústria
nacional.

15.6

O efeito das importações subsidiadas será examinado com relação à produção nacional do
produto similar, quando os dados disponíveis permitam identificar isoladamente aquela
produção, com base em critérios tais como processo produtivo, vendas dos produtores e seus
lucros. Se a identificação isolada da produção não é possível, os efeitos das importações
subsidiadas serão examinados pela análise do mais próximo grupo ou gama de produtos que
inclua o produto similar para o qual se possam obter as informações necessárias.

15.7

A determinação de ameaça de grave dano será feita com base em fatos e não apenas em
alegações, conjecturas ou possibilidades remotas. A alteração das circunstâncias que criaria

46

Conforme disposto nos parágrafos 2 e 4.
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situação em que o subsídio causaria dano precisa ser claramente previsível e iminente. Na
determinação da existência de ameaça de grave dano, as autoridades investigadoras
considerarão os seguintes fatores, entre outros:
(a)

natureza do subsídio ou dos subsídios em causa e os efeitos sobre o comércio que
provavelmente deles resultarão;

(b)

notável aumento das importações subsidiadas pelo mercado nacional que indique
probabilidade de aumento significativo das importações;

(c)

suficiente capacidade ociosa do exportador ou iminente crescimento significativo
dessa capacidade que indique a probabilidade de significativo aumento de exportações
subsidiadas ao mercado do Membro importador, levando-se em consideração a
capacidade de outros mercados de exportação absorverem o possível aumento de
exportações;

(d)

se as exportações estão entrando a preços que causarão significativo efeito depressor
ou supressor sobre os preços nacionais e que levarão provavelmente ao aumento da
demanda por importações adicionais; e

(e)

os estoques do produto que está sendo investigado.

Nenhum dos fatores acima poderá, necessariamente, por si só, oferecer orientação decisiva,
mas a totalidade dos fatores considerados deverá ser capaz de levar à conclusão de que exportações
subsidiadas adicionais são iminentes e, a menos que se tomem medidas de proteção, ocorrerá grave
dano.
15.8

Nos casos em que exista ameaça de dano causado por importações subsidiadas, a aplicação de
medidas compensatórias será examinada e decidida com especial cuidado.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Evolução da Interpretação do Artigo 15

1.

“Subsidies and material injury”

Relatório do Órgão de Apelação no caso United States - Imposition of Countervailing Duties on
Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom
(US - Carbon Steel), Demandante: Comunidades Europeias, paras. 79 e 81
Esclarece que na definição de “injury” não há qualquer referência à quantidade de subsidio envolvido.
Nesse sentido, os termos “subsidization” e “injury” possuem significados independentes.
Para. 79. “(…) Article 15 of the SCM Agreement, which deals with injury and how it is to be
determined, refers, in its paragraph 3, to the de minimis standard in Article 11.9 only for the purpose of
cumulation of imports. Moreover, … (…) In defining the concept of injury, footnote 45 does not make
any reference to the amount of subsidy involved.”
Para. 81. “Thus, in our view, the terms “subsidization” and “injury” each have an independent
meaning in the SCM Agreement which is not derived by reference to the other. It is unlikely that very
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low levels of subsidization could be demonstrated to cause “material” injury. Yet such a possibility is
not, per se, precluded by the Agreement itself, as injury is not defined in the SCM Agreement in
relation to any specific level of subsidization.”
2.

“Investigating authorities”

Relatório do Órgão de Apelação no caso Japan - Countervailing Duties on Dynamic Random
Access Memories from Korea (Japan - DRAMs), Demandante: República da Coréia,
WT/DS336/AB/R, para. 268
Basta a verificação dos Artigos 15,2, 15,4 e 15,5, pela autoridade investigadora para demonstrar que as
importações subsidiadas estão causando dano.
Para. 268. “We are therefore of the view that, if an investigating authority carries out the examination
required under Articles 15.2, 15.4, and 15.5, such examination suffices to demonstrate that “subsidized
imports are, through the effects of subsidies, causing injury” within the meaning of the SCM
Agreement.”
3.

“In relation to”

Relatório do Órgão de Apelação no caso United States - Final Countervailing Duty Determination
with respect to certain Softwood Lumber from Canada (US - Softwood Lumber IV), Demandante:
Canadá, WT/DS257/AB/R, Nota de Rodapé nº 107
Esclarece que a expressão “in relation to”, utilizada no ASMC não possui o mesmo significado que a
expressão “in comparison with”.
Nota de Rodapé nº 107. “We observe that the phrase “in relation to” is used in other provisions of the
SCM Agreement in a manner that does not connote “in comparison with”. For instance, Article 15.6 of
the SCM Agreement states that “[t]he effect of the subsidized imports shall be assessed in relation to
the domestic production of the like product”. Article 15.6 cannot properly be read as requiring a
comparison between “[t]he effect of the subsidized imports” and “the domestic production of the like
product”. Similarly, Article 15.3 of that Agreement provides that, in order to assess cumulatively the
effects of imports of a product from more than one country that are simultaneously subject to
countervailing duty investigations, investigating authorities must determine that, inter alia, “the
amount of subsidization established in relation to the imports from each country is more than de
minimis”. In this provision, the phrase “in relation to” is not used in the sense of “in comparison with”
but rather in the sense of “in proportion to”. Therefore, the precise meaning of the phrase “in relation
to” will vary depending on the specific context in which it is used.”
4.

“Standard of Review”

Relatório do Órgão de Apelação no caso United States - Final Countervailing Duty Determination
with respect to certain Softwood Lumber from Canada (US - Softwood Lumber VI), Demandante:
Canadá, WT/DS277/AB/RW/DS277, para. 96
Os Artigos 3.7 do Acordo Anti-Dumping e 15.7 do ASMC exigem o exame cuidadoso pelo Painel, a
fim de assegurar que quaisquer projeções ou suposições feitas estejam devidamente explicados e
apoiada por evidências positivas sobre o registro.
Para. 96. “Article 3.1 of the Anti-Dumping Agreement and Article 15.1 of the SCM Agreement are
“overarching provision[s]” that reinforce elements of Article 11 of the DSU by imposing certain
“fundamental” obligations, in particular, that determinations of injury, including threat of injury, be
based on positive evidence and an objective examination of the specific factors set out in these
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provisions. Article 3.7 of the Anti-Dumping Agreement and Article 15.7 of the SCM Agreement
combine positive requirements-that such a determination “be based on facts” and show how a “clearly
foreseen and imminent” change in circumstances would lead to further dumped/subsidized imports
causing injury in the near future-with an express prohibition of a determination based “merely on
allegation, conjecture or remote possibility”. These provisions enjoin a panel to scrutinize carefully the
inferences and explanations of the investigating authority in order to ensure that any projections or
assumptions made by it, as to likely future occurrences, are adequately explained and supported by
positive evidence on the record. (…)”
5.

“Through the effects of subsidies”

Relatório do Órgão de Apelação no caso Japan - Countervailing Duties on Dynamic Random
Access Memories from Korea (Japan - DRAMs), Demandante: República da Coreia,
WT/DS336/AB/R, para. 272
Esclarece que embora ambos os Artigos 6.3 e 15.5 referem-se aos efeitos dos subsídios, o significado
desta frase deve ser interpretada à luz das obrigações substantivas em que a frase está localizado.
Para. 272. “Korea further argues that the “through the effects of subsidies” language in Article 15.5
should be interpreted as requiring the same type of causation analysis that has been developed in
dispute settlement practice for the “effect of the subsidy” language in Article 6.3 of the SCM
Agreement. However, in our view, the Panel rightly rejected Korea's argument in this regard. Like the
Panel, we do not see how the terms of Article 6.3 or prior panel reports interpreting this provision that
relate to the different concepts of “serious prejudice” and “adverse effects” in Part III of the SCM
Agreement support Korea's interpretation of Article 15.5 in Part V on countervailing measures. In
view of the difference between the text, context, rationale, and object of the provisions in Part III and
Part V of the SCM Agreement, we see no basis for importing the specific obligations of Part III into
the provisions of Part V of the SCM Agreement. Although both Articles 6.3 and 15.5 refer to effects
of the subsidies, the meaning of this phrase must be interpreted in the light of the substantive
obligations within which the phrase is located. Articles 6.3 and 15.5 deal with different subject matters
and therefore it is not appropriate to accord an identical meaning to the common phrase in these
Articles.”
6.

“Application Standard of Review” (15.5 e 15.7)

Relatório do Órgão de Apelação no caso United States - Final Countervailing Duty Determination
with respect to certain Softwood Lumber from Canada (US - Softwood Lumber VI), Demandante:
Canadá, WT/DS277/AB/R, para. 138
Para. 138. “In sum, the Panel's analysis, viewed as a whole, reveals a number of serious infirmities in
the standard of review that it articulated and applied in assessing the consistency of the Section 129
Determination with Articles 3.5 and 3.7 of the Anti-Dumping Agreement and Articles 15.5 and 15.7 of
the SCM Agreement. First, the Panel's repeated reliance on the test that Canada had not demonstrated
that an objective and unbiased authority “could not” have reached the conclusion that the USITC did,
is at odds with the standard of review that has been articulated by the Appellate Body in previous
reports. As we noted earlier, the standard applied by the Panel imposes an undue burden on the
complaining party. Secondly, the “not unreasonable” standard employed by the Panel at various
reprises is also inconsistent with the standard of review that has been articulated by the Appellate
Body in previous reports, and it is even more so for ultimate findings as opposed to intermediate
inferences made from particular pieces of evidence. Thirdly, the Panel did not conduct a critical and
searching analysis of the USITC's findings in order to test whether they were properly supported by
evidence on the record and were “reasoned and adequate” in the light of alternative explanations of
that evidence. Fourthly, the Panel failed to conduct an analysis of whether the totality of the factors
and evidence considered by the USITC supported the ultimate finding of a threat of material injury.”
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7.

“Causal Relationship”

Relatório do Órgão de Apelação no caso United States - Final Countervailing Duty Determination
with respect to certain Softwood Lumber from Canada (US - Softwood Lumber VI), Demandante:
Canadá, WT/DS277/AB/RW/DS277, paras. 131-132
O fato do USITC optar por realizar uma análise “integrada” ou “unitária” de ameaça de dano e nexo
de causalidade não alivia o USITC da necessidade de cumprir cada um dos requisitos estabelecidos
nessas disposições, nem alivia o Painel do seu dever de examinar se o Artigo 129 demonstrou estar
em conformidade com estes conjuntos distintos de obrigações.
Para. 131. “(…) That the USITC chose to conduct an “integrated” or “unitary” analysis of threat of
injury and causation did not relieve the USITC of the need to comply with each of the requirements set
out in these provisions, nor did it relieve the Panel of its duty to examine whether the Section 129
Determination demonstrated how compliance with these distinct sets of obligations had been
achieved.”
Para. 132. “In this regard, we also wish to highlight that this part of the Panel's analysis makes no
mention of the positive requirement, in Article 3.5 of the Anti-Dumping Agreement and Article 15.5
of the SCM Agreement, that an investigating authority demonstrate that further dumped/subsidized
imports would cause injury. The Panel does not quote from these provisions and it does not refer back
to the original panel report, which also does not analyze the requirement to demonstrate a causal link.
In particular, the Panel did not examine whether the USITC identified and explained the positive
evidence establishing a genuine and substantial relationship of cause and effect between imports and
threat of injury. There is no indication in the Panel Report that the Panel identified the reasons given
by the USITC that supported the establishment of the causal link, or that it looked behind those
reasons to test their basis in the record and their continued adequacy in the light of the plausible
alternative explanations put forward by the interested parties.”
8.

“Special Care”

Relatório do Órgão de Apelação no caso United States - Final Countervailing Duty Determination
with respect to certain Softwood Lumber from Canada (US - Softwood Lumber VI), Demandante:
Canadá, WT/DS277/AB/R, para. 96
O Painel deve ter em mente que o Artigo 3.8 do Acordo Anti-Dumping e o Artigo 15.8 do ASCM
requerem “cuidados especiais” ao considerar e decidir aplicar medidas anti-dumping e de
compensação em casos de ameaça de prejuízo.
Para. 96. “… A panel should also keep in mind that Article 3.8 of the Anti-Dumping Agreement and
Article 15.8 of the SCM Agreement exhort Members to exercise “special care” when considering and
deciding to apply anti-dumping and countervailing measures in cases of threat of injury.”
III.

Comentários

O Artigo 15 do ASMC regula a determinação de dano, e sua utilização se dá em todos os casos de
investigação de subsídios. Alguns problemas interpretativos incluem a definição do conceito legal de
“provas positivas” e “exame objetivo”, ambos do parágrafo 15.1. De um ponto de vista processual,
esses conceitos sugerem que as determinações devem se basear em evidências reais, que devem ser
analisadas de forma objetiva, em oposição a meras opiniões advindas de pré-conceitos dos julgadores.
Em um segundo plano, a conclusão de que um determinado caso não se baseou em provas positivas ou
exame objetivo, abre precedente para que casos similares não se restrinjam aos meios de prova
apresentados no primeiro caso. Nesse sentido, o Órgão de Apelação já decidiu, ao analisar o Artigo 3
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do Acordo Anti-dumping o qual guarda muitas similaridades com o Artigo em causa, que certas ações
são inconsistentes com esses conceitos, tais como: (a) finalizar o período de investigação antes de 15
meses do inicio do caso (WT/DS295/R, paras. 158-172); (b) considerar apenas alguns meses do
período de investigação (WT/DS295/R, paras. 173-188); (c) sancionar exportadores não investigados
(DS141/AB/RW, paras 130-133); e (d) analisar um mercado muito restrito (WT/DS184/R, paras. 181215).
O parágrafo 15.2 determina que tal exame objetivo deve considerar o volume das importações
subsidiadas e seu impacto sobre os preços. A ausência de regras mais detalhadas sobre a maneira pela
qual determinações devem ser feitas é um possível ponto de incerteza. O termo “volume de
importações” comporta uma interpretação abrangente, e é bastante usado para justificar a imposição de
medidas compensatórias.
O ponto sensível parece ser o conceito “significativo”, que já levou a interpretações do Órgão de
Apeçação (DS141/AB/RW, paras. 101-146), no sentido de que apenas as importações alvo de
subsídios podem ser usadas no cálculo desse efeito. Efeitos sobre preços são também controversos, em
especial no que diz respeito à determinação de um preço de referência ao qual os demais devem ser
comparados. Outro problema reside no emprego do termo “verificarão”, que foi traduzido do original
em inglês “to consider”, o que pode levantar dúvidas sobre a discricionariedade das autoridades para
levarem ou nao tais elementos em consideração.
Um dos pontos cruciais do Artigo 15 diz respeito ao conceito de causalidade/relação causal, expresso,
sobretudo, no parágrafo 15.5. Uma vez que o Acordo não traz uma metodologia sobre como fazer essa
determinação, o Órgão de Apeçação decidiu (DS219/AB/R) que as autoridades possuem liberdade
para usar a metodologia que entenderem mais adequada.
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Ø

Artigo 16

IA.

Texto do Artigo em Inglês
Article 16
Definition of Domestic Industry

16.1

For the purposes of this Agreement, the term “domestic industry” shall, except as provided in
paragraph 2, be interpreted as referring to the domestic producers as a whole of the like
products or to those of them whose collective output of the products constitutes a major
proportion of the total domestic production of those products, except that when producers are
related to (325) the exporters or importers or are themselves importers of the allegedly
subsidized product or a like product from other countries, the term “domestic industry” may be
interpreted as referring to the rest of the producers.

16.2

In exceptional circumstances, the territory of a Member may, for the production in question,
be divided into two or more competitive markets and the producers within each market may be
regarded as a separate industry if (a) the producers within such market sell all or almost all of
their production of the product in question in that market, and (b) the demand in that market is
not to any substantial degree supplied by producers of the product in question located
elsewhere in the territory. In such circumstances, injury may be found to exist even where a
major portion of the total domestic industry is not injured, provided there is a concentration of
subsidized imports into such an isolated market and provided further that the subsidized
imports are causing injury to the producers of all or almost all of the production within such
market.

16.3

When the domestic industry has been interpreted as referring to the producers in a certain area,
i.e. a market as defined in paragraph 2, countervailing duties shall be levied only on the
products in question consigned for final consumption to that area. When the constitutional law
of the importing Member does not permit the levying of countervailing duties on such a basis,
the importing Member may levy the countervailing duties without limitation only if (a) the
exporters shall have been given an opportunity to cease exporting at subsidized prices to the
area concerned or otherwise give assurances pursuant to Article 18, and adequate assurances
in this regard have not been promptly given, and (b) such duties cannot be levied only on
products of specific producers which supply the area in question.

16.4

Where two or more countries have reached under the provisions of paragraph 8(a) of Article
XXIV of GATT 1994 such a level of integration that they have the characteristics of a single,
unified market, the industry in the entire area of integration shall be taken to be the domestic
industry referred to in paragraphs 1 and 2.

16.5

The provisions of paragraph 6 of Article 15 shall be applicable to this Article.

Footnote 325: For the purpose of this paragraph, producers shall be deemed to be related to exporters or importers only if (a)
one of them directly or indirectly controls the other; or (b) both of them are directly or indirectly controlled by a third person;
or (c) together they directly or indirectly control a third person, provided that there are grounds for believing or suspecting
that the effect of the relationship is such as to cause the producer concerned to behave differently from non-related producers.
For the purpose of this paragraph, one shall be deemed to control another when the former is legally or operationally in a
position to exercise restraint or direction over the latter.

IB.

Texto do Artigo em Português
Artigo 16
Definição de Indústria Nacional

16.1

Para as finalidades deste Acordo e com exceção do previsto no parágrafo 2, o termo indústria
nacional será entendido como o conjunto dos produtores nacionais do produto similar ou como
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aqueles dentre eles cuja produção conjunta constitua a maior parte da produção nacional total
desses produtos, salvo quando os produtores estiverem vinculados47 aos exportadores ou
importadores ou forem eles próprios importadores do produto alegadamente subsidiado ou de
produto similar proveniente de outros países, caso em que o termo “indústria nacional” poderá
ser entendido como referente aos demais produtores.
16.2

Em circunstâncias excepcionais, poderá o território de um Membro, para efeitos do produto
em questão, ser considerado dividido em dois ou mais mercados competitivos e os produtores
no interior de cada mercado considerados indústria independente se: (a) os produtores no
interior de cada um desses mercados vendem toda ou quase toda sua produção no interior
desse mesmo mercado; e (b) a demanda desse mercado não é suprida em grau significativo por
produtores localizados em outro ponto do território. Em tais circunstâncias, caso as
importações subsidiadas estejam concentradas num mercado isolado como o descrito acima e,
caso estejam causando dano aos produtores de toda ou quase toda a produção daquele mercado
isolado, poder-se-á determinar a existência de dano, ainda que a maior parte da produção
nacional total não tenha sido prejudicada.

16.3

Quando a indústria nacional for interpretada como o conjunto de produtores de uma certa área,
i.e., o mercado definido no parágrafo 2, só poderão ser impostos direitos compensatórios sobre
os produtos em causa destinados ao consumo final naquela mesma área. Quando o direito
constitucional do Membro importador não permitir a imposição de direitos compensatórios
nessas condições, o Membro importador só poderá impor direitos compensatórios
ilimitadamente se: (a) aos exportadores tiver sido dada a oportunidade de cessar suas
exportações subsidiadas para a área em questão ou de oferecer as garantias previstas no Artigo
18, sempre que essas garantias não tenham sido dadas adequada e prontamente; e (b) tais
direitos não puderem ser aplicados exclusivamente aos produtos daqueles produtores
específicos que abastecem a área em questão.

16.4

Quando dois ou mais países tiverem atingido tal nível de integração, como previsto no
disposto no parágrafo 8(a) do Artigo XXIV do GATT 1994, que adquiram características de
mercado único, a indústria contida na totalidade da área integrada será considerada como a
indústria nacional mencionada nos Parágrafos 1 e 2.

16.5

O disposto no parágrafo 6 do Artigo 15 aplicar-se-á a este Artigo.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Evolução da Interpretação do Artigo 16

Não há Relatórios do Órgão de Apelação - DS314 (Fase de consultas), DS341 (Somente Relatório do
Painel).

47

Para as finalidades deste parágrafo, só se considerará que os produtores estão vinculados aos exportadores ou aos
importadores quando: (a) um deles controla diretamente ou indiretamente o outro; ou (b) ambos são direta ou indiretamente
controlados por terceira pessoa; ou (c) ambos controlam, direta ou indiretamente, terceira pessoa, desde que haja razões para
acreditar ou suspeitar que a relação tem por efeito levar o produtor em questão a comportar-se diferentemente de outros
produtores não-vinculados. Para as finalidades deste parágrafo, considerar-se-á que um controla o outro quando o primeiro
estiver em condições legais ou operacionais de restringir ou provocar ações do outro.
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III.

Comentários

Apesar da inexistência de casos no Órgão de Apeçação que tenham discutido o assunto, alguns pontos
podem ser levantados a partir da jurisprudência baseada no Artigo 4 do Acordo Anti-dumping. Por
exemplo, o termo se refere a todos os produtores domésticos, ou aos produtores que representem uma
porção significativa (não necessariamente maior de 50%, como pode ser visto em DS241/R, para.
7.341, em que a definição argentina que incluía apenas 46% dos produtores foi aceita) da produção
doméstica, do produto similar.
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Ø

Artigo 17

IA.

Texto do Artigo em Inglês
Article 17
Provisional Measures

17.1

Provisional measures may be applied only if:
(a)

an investigation has been initiated in accordance with the provisions of Article 11, a
public notice has been given to that effect and interested Members and interested
parties have been given adequate opportunities to submit information and make
comments;

(b)

a preliminary affirmative determination has been made that a subsidy exists and that
there is injury to a domestic industry caused by subsidized imports; and

(c)

the authorities concerned judge such measures necessary to prevent injury being
caused during the investigation.

17.2

Provisional measures may take the form of provisional countervailing duties guaranteed by
cash deposits or bonds equal to the amount of the provisionally calculated amount of
subsidization.

17.3

Provisional measures shall not be applied sooner than 60 days from the date of initiation of the
investigation.

17.4

The application of provisional measures shall be limited to as short a period as possible, not
exceeding four months.

17.5

The relevant provisions of Article 19 shall be followed in the application of provisional
measures.

IB.

Texto do Artigo em Português
Artigo 17
Medidas Provisórias

17.1

Só se poderão aplicar medidas provisórias quando:
(a)

investigação tenha sido iniciada de Acordo com o disposto no Artigo 11, tenha-se
publicado aviso sobre o feito e aos Membros interessados e as partes interessadas
tenha sido dada oportunidade adequada para fornecer informações e tecer comentários.

(b)

determinação preliminar positiva de existência de subsídio e de dano a indústria
nacional causado pelas importações subsidiadas tenha sido feita; e

(b)

as autoridades competentes considerem tais medidas necessárias para impedir que
danos adicionais venham a ocorrer durante as investigações.

17.2

Medidas provisórias poderão assumir a forma de direitos compensatórios, provisórios,
garantidos por depósitos em espécie ou fianças iguais ao montante do subsídio calculado
provisoriamente.

17.3

Não se poderão aplicar medidas provisórias antes de decorridos 60 dias da data de início da
investigação.

17.4

A aplicação de medidas provisórias será limitada ao mais curto período possível, que não
poderá exceder 4 meses.
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17.5

As disposições pertinentes do Artigo 19 serão observadas na aplicação das medidas
provisórias.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Evolução da Interpretação do Artigo 17

1.

“Provisional Measures”

Relatório do Órgão de Apelação no caso Mexico - Definitive Anti-Dumping Measures on Beef and
Rice (Mexico - Anti-Dumping Measures on Rice), Demandante: EUA, WT/DS295/AB/R, para.
346
Esclarece que com relação a obrigações impostas por uma agência, o Acordo Anti-Dumping e do ASCM ambos
parecem empregar o termo “definitivo” como um contraste com o termo “provisório”.

Para. 346. “We find confirmation of this understanding in the fact that, with respect to duties imposed
by an agency, the Anti-Dumping Agreement and the SCM Agreement both appear to employ the term
“definitive” as a contrast to the term “provisional”. In this respect, Article 7 of the Anti-Dumping
Agreement and Article 17 of the SCM Agreement authorize the use of “provisional measures”,
specifically including “provisional” duties, following a preliminary affirmative determination by the
investigating authority. Other provisions of the Agreements refer to “definitive” measures, including
“definitive” duties, following a complete investigation and a final affirmative determination made with
respect to dumping, injury, and causation. The Agreements therefore use the term “definitive” to
distinguish duties imposed after a final determination (following an investigation) from “provisional”
duties that may be imposed under certain conditions during the course of an investigation, namely,
after a preliminary determination.”
2.

“Ordinary Customs Practice”

Relatório do Órgão de Apelação no caso United States - Measures Relating to Shrimp from
Thailand (US - Shrimp), Demandante: Tailândia, WT/DS343/AB/R e WT/DS345/AB/R,
para. 144
Para. 144. “India argues that, even if the Panel's test is permissible under the Ad Note, United States
Customs is not the appropriate authority to determine the likelihood of rate increase or the amount of
that increase. Whilst the reference to “customs administration” in the Ad Note suggests that, at the
time the Ad Note was drafted, customs authorities collected anti-dumping duties, today, specialized
authorities with relevant expertise conduct investigations for determining dumping margins and perunit subsidization. India underlines that the reference to “customs administration” in the Ad Note
predates the other WTO agreements and is no longer relevant in the light of the disciplines on
provisional measures under Article 7 of the Anti-Dumping Agreement and Article 17 of the SCM
Agreement. In India's view, it is clear that Members did not envisage that “ordinary customs practice”
would apply and govern the taking of security prior to the final determination of dumping and
subsidization.”
III.

Comentários

Certos Relatórios de Painéis discutiram o tema, mas não foram apelados, e assim, mesmo tendo
relevância para a interpretação do Artigo 17, não foram incluídos na compilação acima. Entre eles, em
DS236/R, para. 7.199, o Painel determinou que os limites temporais definidos nos Artigos 17.3 e 17.4
eram inequívocos, e não estavam sujeitos a nenhuma exceção.
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Ø

Artigo 18

José Guilherme Moreno Caiado
IA.

Texto do Artigo em Inglês
Article 18
Undertakings

18.1

Proceedings may (326) be suspended or terminated without the imposition of provisional
measures or countervailing duties upon receipt of satisfactory voluntary undertakings under
which:
(a)

the government of the exporting Member agrees to eliminate or limit the subsidy or
take other measures concerning its effects; or

(b)

the exporter agrees to revise its prices so that the investigating authorities are satisfied
that the injurious effect of the subsidy is eliminated. Price increases under such
undertakings shall not be higher than necessary to eliminate the amount of the subsidy.
It is desirable that the price increases be less than the amount of the subsidy if such
increases would be adequate to remove the injury to the domestic industry.

18.2

Undertakings shall not be sought or accepted unless the authorities of the importing Member
have made a preliminary affirmative determination of subsidization and injury caused by such
subsidization and, in case of undertakings from exporters, have obtained the consent of the
exporting Member.

18.3

Undertakings offered need not be accepted if the authorities of the importing Member consider
their acceptance impractical, for example if the number of actual or potential exporters is too
great, or for other reasons, including reasons of general policy. Should the case arise and
where practicable, the authorities shall provide to the exporter the reasons which have led
them to consider acceptance of an undertaking as inappropriate, and shall, to the extent
possible, give the exporter an opportunity to make comments thereon.

18.4

If an undertaking is accepted, the investigation of subsidization and injury shall nevertheless
be completed if the exporting Member so desires or the importing Member so decides. In such
a case, if a negative determination of subsidization or injury is made, the undertaking shall
automatically lapse, except in cases where such a determination is due in large part to the
existence of an undertaking. In such cases, the authorities concerned may require that an
undertaking be maintained for a reasonable period consistent with the provisions of this
Agreement. In the event that an affirmative determination of subsidization and injury is made,
the undertaking shall continue consistent with its terms and the provisions of this Agreement.

18.5

Price undertakings may be suggested by the authorities of the importing Member, but no
exporter shall be forced to enter into such undertakings. The fact that governments or
exporters do not offer such undertakings, or do not accept an invitation to do so, shall in no
way prejudice the consideration of the case. However, the authorities are free to determine that
a threat of injury is more likely to be realized if the subsidized imports continue.

18.6

Authorities of an importing Member may require any government or exporter from whom an
undertaking has been accepted to provide periodically information relevant to the fulfilment of
such an undertaking, and to permit verification of pertinent data. In case of violation of an
undertaking, the authorities of the importing Member may take, under this Agreement in
conformity with its provisions, expeditious actions which may constitute immediate
application of provisional measures using the best information available. In such cases,
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definitive duties may be levied in accordance with this Agreement on products entered for
consumption not more than 90 days before the application of such provisional measures,
except that any such retroactive assessment shall not apply to imports entered before the
violation of the undertaking.
Footnote 326: The word “may” shall not be interpreted to allow the simultaneous continuation of proceedings with the
implementation of undertakings, except as provided in paragraph 4.

IB.

Texto do Artigo em Português
Artigo 18
Compromissos

18.1

Poderão48 ser suspensos ou encerrados os procedimentos, sem imposição de medidas
provisórias ou direitos compensatórios, quando se recebem ofertas de compromissos
voluntários satisfatórios pelos quais:
(a)

o governo do Membro exportador concorda em eliminar ou reduzir o subsídio ou
tomar outras medidas relativas a seus efeitos; ou

(b)

e exportador concorda em rever seus preços de tal forma que as autoridades
investigadoras fiquem convencidas de que os efeitos danosos do subsídio serão
eliminados. Os aumentos de preços, por via de compromissos não serão maiores do
que o necessário para eliminar o montante de subsídio. É desejável que os aumentos
de preços sejam inferiores ao montante do subsídio, desde que sejam suficientes para
eliminar o dano a indústria nacional.

18.2

Não se deverão propor ou aceitar compromissos antes que as autoridades do Membro
importador tenham chegado a uma determinação preliminar positiva quanto ao subsidio e ao
dano por este causado e, no caso de compromissos dos exportadores, tenham obtido o
consentimento do Membro exportador.

18.3

Compromissos oferecidos não têm de ser aceitos caso as autoridades do Membro importador
considerem irrealista sua aceitação, quando, por exemplo, os exportadores reais ou potenciais
são excessivamente numerosos ou por outros motivos, entre os quais princípios de política
geral. Caso isso aconteça e sempre que praticável, as autoridades fornecerão ao exportador os
motivos pelos quais consideraram inadequada a oferta de compromisso e, na medida do
possível, permitirão ao exportador oportunidade de tecer comentários sobre o assunto.

18.4

Uma vez aceito um compromisso, a investigação de subsídio e dano poderá ser completada se
o Membro exportador assim o desejar ou se o Membro importador assim o decidir. Nesse
caso, se se chega a uma determinação negativa de subsídio ou dano, o compromisso tornar-seá automaticamente nulo, exceto nos casos em que tal determinação seja devida em grande
medida à existência do compromisso. Nesse caso, as autoridades competentes poderão
requerer a manutenção do compromisso por período razoável de tempo compatível com o
disposto neste Acordo. Na hipótese de se chegar a uma determinação afirmativa de subsídio e
dano, o compromisso será mantido de forma coerente com seus próprios termos e com as
disposições deste Acordo.

18.5

Compromissos poderão ser sugeridos pelas autoridades do Membro importador, mas nenhum
exportador poderá ser forçado a aceitar tais compromissos. O fato de que governos ou
exportadores não ofereçam compromissos ou recusem convite para aceitá-los não os

48

A palavra “poderão” não será interpretada como autorização a que continuem os procedimentos investigatórios
simultaneamente à implementação dos compromissos, salvo o disposto no parágrafo 4.
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prejudicará de forma alguma no exame do caso. As autoridades, porém, estarão livres para
determinar que a ameaça de dano é mais provável caso continuem as importações subsidiadas.
18.6

As autoridades do Membro importador poderão requerer de qualquer governo ou exportador
com o qual se tenha celebrado compromisso que forneça informações periódicas relativas ao
cumprimento do compromisso e que permita verificação de dados relevantes. No caso de
violação de compromisso, as autoridades do Membro importador poderão tomar prontas
medidas, ao abrigo deste Acordo e em conformidade com suas disposições, que poderão
consistir na aplicação imediata de medidas provisórias, com base na melhor informação
disponível. Em tais situações, direitos definidos poderão ser aplicados, em conformidade com
este Acordo, sobre mercadorias desalfandegadas para consumo até 90 dias antes da aplicação
de tais medidas provisórias, ressalvado que tal retroatividade não se apelará a importações
desalfandegadas antes da violação do compromisso.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a comentar.
II.

Evolução da Interpretação do Artigo 18

Relatório do Órgão de Apelação no caso United States - Continued Dumping and Subsidy Offset
Act of 2000 (US - Offset Act (Byrd Amendment)), Demandantes: Austrália, Brasil, Chile,
Comunidades Europeias, Índia, Indonésia, Japão, República da Coreia e Tailândia),
WT/DS217/AB/R e WT/DS234/AB/R, para 4
Para. 4. “In addition, with the exception of Australia, the Complaining Parties contended that the
CDSOA is in violation of Article X:3(a) of the GATT 1994, Article 8 of the Anti-Dumping
Agreement and Article 18 of the SCM Agreement.”
III.

Comentários

Os compromissos são raros em casos de subsídios na OMC. Eles são mais empregados em casos de
dumping, mas, mesmo assim, apenas por determinados Membros. Os EUA, por exemplo, parecem
adotar uma política de evitar a resolução de casos por meio de tais Acordos. Diferentemente dos casos
de dumping, nos quais a indústria exportadora é o foco da análise. Nos casos de subsídio, o papel do
governo também é levado em consideração.
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Ø

Artigo 19

IA.

Texto do Artigo em Inglês
Article 19
Imposition and Collection of Countervailing Duties

19.1

If, after reasonable efforts have been made to complete consultations, a Member makes a final
determination of the existence and amount of the subsidy and that, through the effects of the
subsidy, the subsidized imports are causing injury, it may impose a countervailing duty in
accordance with the provisions of this Article unless the subsidy or subsidies are withdrawn.

19.2

The decision whether or not to impose a countervailing duty in cases where all requirements
for the imposition have been fulfilled, and the decision whether the amount of the
countervailing duty to be imposed shall be the full amount of the subsidy or less, are decisions
to be made by the authorities of the importing Member. It is desirable that the imposition
should be permissive in the territory of all Members, that the duty should be less than the total
amount of the subsidy if such lesser duty would be adequate to remove the injury to the
domestic industry, and that procedures should be established which would allow the
authorities concerned to take due account of representations made by domestic interested
parties (327) whose interests might be adversely affected by the imposition of a countervailing
duty.

19.3

When a countervailing duty is imposed in respect of any product, such countervailing duty
shall be levied, in the appropriate amounts in each case, on a non-discriminatory basis on
imports of such product from all sources found to be subsidized and causing injury, except as
to imports from those sources which have renounced any subsidies in question or from which
undertakings under the terms of this Agreement have been accepted. Any exporter whose
exports are subject to a definitive countervailing duty but who was not actually investigated
for reasons other than a refusal to cooperate, shall be entitled to an expedited review in order
that the investigating authorities promptly establish an individual countervailing duty rate for
that exporter.

19.4

No countervailing duty shall be levied (328) on any imported product in excess of the amount
of the subsidy found to exist, calculated in terms of subsidization per unit of the subsidized
and exported product.

Footnote 327: For the purpose of this paragraph, the term “domestic interested parties” shall include consumers and
industrial users of the imported product subject to investigation.
Footnote 328: As used in this Agreement “levy” shall mean the definitive or final legal assessment or collection of a duty or
tax.

IB.

Texto do Artigo em Português
Artigo 19
Imposição e Percepção de Direitos Compensatórios

19.1.1 Se após esforços razoáveis para completar as consultas, um Membro chega a determinação
final sobre existência e montante de subsídio e, por meio de seus efeitos, sobre os danos que as
importações subsidiadas estão causando, o Membro poderá impor direito compensatório de
Acordo com o disposto neste Artigo, a menos que o subsidio ou subsídios sejam retirados.
19.2

São de competência das autoridades do Membro importador as decisões sobre impor ou não
direito compensatório naqueles casos em que todos os requisitos para fazê-lo tiverem sido
preenchidos e sobre se o montante do direito compensatório deve ser igual ou menor do que a
totalidade do subsídio. É desejável que a imposição seja facultativa no território de todos os
Membros que o direito seja inferior ao montante total do subsídio, caso tal direito inferior sela
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suficiente para eliminar o dano causado à indústria nacional e que se tomem providências no
sentido de permitir às autoridades competentes avaliar corretamente as representações feitas
por partes nacionais interessadas49, cujos interesses tenham sido prejudicados pela imposição
de um direito compensatório.
19.3

Quando se impõe direito compensatório sobre qualquer produto, será ele aplicado, nos
montantes apropriados a cada caso, de forma não-discriminatória sobre as importações do dito
produto a partir de todas as origens que se determine estejam subsidiando e causando dano,
exceto aquelas origens que tenham renunciado ao subsídio ou cujos compromissos ao abrigo
dos termos deste Acordo tenham sido aceitos. Todo exportador cujos produtos sejam
submetidos a direitos compensatórios definitivos, mas que não tenha sido de fato investigado
por razoes outras que não uma recusa de cooperar de sua parte, terá direito a reexame imediato
que permita às autoridades estabelecer, prontamente, montante de direito compensatório
individual para aquele exportador.

19.4

Não se imporão50 direitos compensatórios em valor mais alto do que o dos subsídios
comprovados, calculado em termos de subsídio por unidade do produto subsidiado e
exportado.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 19

Relatório do Órgão de Apelação no caso United States - Countervailing Measures Concerning
Certain Products from the European Communities (US - Certain Products), Demandante:
Comunidades Europeias, WT/DS212/AB/R, paras. 112 e 147
O ASCM não inclui uma definição específica do “beneficiário” de um “benefício”. No entanto, vários
termos são usados para se referir ao “receptor” de um “benefício” no Acordo.
Para. 112. “The SCM Agreement does not include a specific definition of the “recipient” of a
“benefit”. However, several terms are used to refer to the “recipient” of a “benefit” in the Agreement.
Article 2 refers to “an enterprise or industry or group of enterprises or industries”; Article 6.1(b) refers
to “an industry”; footnote 36 to Article 10 refers to subsidies “bestowed directly or indirectly upon the
manufacture, production or export of any merchandise”; Article 14 refers to “the firm”; Article 11.2(ii)
refers to “exporter or foreign producer”; Article 19.3 refers to “sources found to be subsidized”;
Annex I refers to “a firm or an industry”; and Annex IV refers to the “recipient firm”. This is not an
exhaustive list, but it certainly indicates that the SCM Agreement does not identify the “recipient” of a
“benefit” by using any particular legal term of art. Rather, the SCM Agreement uses several terms to
describe the economic entity that receives a “benefit”. Thus, the reliance by the United States on the
list of financial contributions in Article 1.1(a)(1) is not persuasive, because, when viewed in the
context of the SCM Agreement as a whole, that list cannot be read to imply that the “recipient” is
necessarily defined as a “legal person”.”
Para. 147. “In our view, this finding, relating to administrative reviews, leads inevitably to the
conclusion that the “same person” method, as such, is also inconsistent with the obligations of the
49

Para as finalidades deste parágrafo, o termo “partes nacionais interessadas” incluirá consumidores e usuários
industriais do produto importado objeto da investigação.
50
Tal como usado neste Acordo, o termo “impor” significa percebimento ou coleta de direito ou taxa.
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SCM Agreement relating to original investigations. In an original investigation, an investigating
authority must establish all conditions set out in the SCM Agreement for the imposition of
countervailing duties. (329) Those obligations, identified in Article 19.1 of the SCM Agreement, read
in conjunction with Article 1, include a determination of the existence of a “benefit”. (330) As in the
administrative reviews, the “same person” method necessarily precludes a proper determination as to
the existence of a “benefit” in original investigations where the pre- and post-privatization entity are
the same legal person. Instead, in such cases, the “same person” method establishes an irrebuttable
presumption that the pre-privatization “benefit” continues to exist after the change in ownership.
Because it does not permit the investigating authority to satisfy all the prerequisites stated in the SCM
Agreement before the imposition of countervailing duties, particularly the identification of a
“benefit”, we find that the “same person” method, as such, is inconsistent with the WTO obligations
that apply to the conduct of original investigations.”
Relatório do Órgão de Apelação no caso United States - Provisional Anti-Dumping Measure on
Imports of Certain Softwood Lumber from Canada (US - Softwood Lumber), Demandante:
Canadá, WT/DS247/AB/R, paras. 152–155, 164
O Artigo 19.1 deve ser lido em conjunto com o Artigo 19.4 do Acordo. Assim, nenhuma medida
compensatória pode ser imposta em um produto importado se nenhum subsídio (compensável) for
verificado para esse produto, uma vez que em tais casos a quantidade de subsídio verificado com
relação ao produto importado seria zero. A jurisprudência determina a existência de um nexo claro
entre a imposição de uma medida compensatória e a existência de um subsídio (compensável). Com
isso, é possível verificar a necessidade de constatação de um subsídio em um primeiro momento, para
a posterior aplicação de uma medida compensatória.
Para. 152. “We agree with the United States that Article 19 of the SCM Agreement authorizes
Members to perform an investigation on an aggregate basis. (331) Article 19.3 requires that
countervailing duties “shall be levied, in the appropriate amounts in each case, on a nondiscriminatory basis on imports of such product from all sources found to be subsidized and causing
injury”. (332) (emphasis added) Article 19.3 further provides that “[a]ny exporter whose exports are
subject to a definitive countervailing duty but who was not actually investigated ... shall be entitled
to an expedited review in order that the investigating authorities promptly establish an individual
countervailing duty rate for that exporter.” (emphasis added) Accordingly, countervailing duties shall
be imposed, on a non-discriminatory basis, on all sources found to be subsidized, although no
prior investigation of all individual exporters or producers is required by Article 19. This implies that
countervailing duties may be imposed on imports of products subject to the investigation, even though
specific shipments from exporters or producers that were not investigated individually might not at all
be subsidized, or not subsidized to an extent equal to a countervailing duty rate calculated on an
aggregate (country-wide) basis.” (333)
Para. 153. “We also observe that Article 19.4 requires the calculation of countervailing duties in terms
of “subsidization per unit of the subsidized and exported product”. (334) (emphasis added) In our
view, the reference to calculation of countervailing duty rates on a per unit basis under Article 19.4
supports the interpretation that an investigating authority is permitted to calculate the total amount and
the rate of subsidization on an aggregate basis.”
Para. 154. “We note, however, that country-wide or company-specific countervailing duty rates may
be imposed under Part V of the SCM Agreement only after the investigating authority has determined
the existence of subsidization, injury to the domestic industry, and a causal link between them. In
other words, the fact that Article 19 permits the imposition of countervailing duties on imports from
producers or exporters not investigated individually, does not exonerate a Member from the obligation
to determine the total amount of subsidy and the countervailing duty rate consistently with the
provisions of the SCM Agreement and Article VI of the GATT 1994. In this respect, as the panel in US
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– Countervailing Measures on Certain EC Products correctly stated, the “determination of a benefit
(as a component of subsidization) must be made before countervailing duties can be imposed.” (335)
Para. 155. “Therefore, turning to the issue in this case, before being entitled to impose countervailing
duties on a processed product, for the purpose of offsetting an input subsidy, a Member must first
determine, in accordance with Article 1.1, that a financial contribution exists, and that the benefit
conferred directly on the input producer has been passed through, at least in part, to the producer of the
processed product. We reject, therefore, the argument of the United States that the pass-through issues
arising in this appeal relate merely to the method used by USDOC, in this aggregate investigation, in
calculating the total amount of subsidy and the countervailing duty rate.”
Para. 164. “It is true, as pointed out by the Panel, that a particular shipment of remanufactured
softwood lumber entering the United States might not be subsidized at all, especially if the
remanufacturer purchased the primary lumber it processed at arm's length. It is also far from certain
that every single shipment of primary lumber will, in fact, be subsidized, or, even if it is, that it is
subsidized at the average ad valorem country-wide rate determined in an aggregate investigation.
Nevertheless, as we indicated above, Article 19 of the SCM Agreement contemplates the imposition of
a country-wide countervailing duty rate, even when a specific exporter is not subsidized, or when that
country-wide rate does not match the precise amount of subsidization benefiting a specific shipment.
And as mentioned above, the possibility for an exporter not investigated individually to request,
pursuant to Article 19.3, an expedited review to establish an individual countervailing duty rate for
that exporter, also confirms that a country-wide duty rate may, in principle, be imposed. However, the
pass-through question would not be the same when determining, through the review procedure
provided for in Article 19.3, an individual countervailing duty rate for the exporter that requested the
review. In such a review, it is likely that a pass-through analysis would be required to determine
whether input subsidies on logs, having passed through to the production of softwood lumber inputs,
have passed through also to remanufactured lumber produced from those inputs by the particular
exporter.” (336)
Relatório do Órgão de Apelação no caso Mexico - Definitive Anti-dumping Measures on Beef and
Rice (Mexico - Beef and Rice), Demandante: EUA, WT/DS295/AB/R, para. 319
O Painel concluiu que o Artigo 9.5 do Acordo Anti-Dumping requer uma autoridade de investigação
para realizar um exame acelerado para um carregador novo, desde que (i) o exportador requerente não
havia exportado a mercadoria sujeita ao Membro importador durante o período de investigação; e que
(ii) o exportador pode mostrar que não está relacionado a um exportador ou produtor estrangeiro já
sujeitos a direitos anti-dumping. O Painel também considerou que o Artigo 19.3 do ASCM requer uma
autoridade de investigação para realizar um exame acelerado, a pedido de um exportador, desde que o
exportador (i) está sujeito a um direito definitivo, e (ii) não foi examinados durante o inquérito inicial
por razões que não uma recusa de cooperar.
Para. 319. “The Panel found that Article 9.5 of the Anti-Dumping Agreement requires an investigating
authority to conduct an expedited review for a new shipper, provided that (i) the requesting exporter
had not exported the subject merchandise to the importing Member during the period of investigation;
and that (ii) the exporter can show that it is not related to an exporter or foreign producer already
subject to the anti-dumping duties. (337) The Panel similarly found that Article 19.3 of the SCM
Agreement requires an investigating authority to conduct an expedited review at the request of an
exporter, provided that the exporter (i) is subject to a definitive duty; and (ii) was not examined during
the original investigation for reasons other than a refusal to cooperate. (338) According to the Panel,
Article 89D requires Economía to reject a request for an expedited review, not only where the above
conditions have not been met, but also where the exporter fails to establish that the volume of exports
during the period of review was “representative”. As this latter ground for denying requests for
expedited reviews was not provided for in either Agreement, the Panel found Article 89D inconsistent
with Article 9.5 of the Anti-Dumping Agreement and Article 19.3 of the SCM Agreement.” (339)
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Para. 322. “Article 19.3 of the SCM greement provides:
Any exporter whose exports are subject to a definitive countervailing duty but
who was not actually investigated for reasons other than a refusal to
cooperate, shall be entitled to an expedited review in order that the
investigating authorities promptly establish an individual countervailing duty
rate for that exporter.

We also agree with the Panel that Article 19.3 requires that an investigating authority carry out an
expedited review for an exporter that (i) is subject to a definitive countervailing duty; and (ii) was not
examined during the original investigation for reasons other than a refusal to cooperate.” (340)
Relatório do Órgão de Apelação no caso Mexico - Definitive Anti-dumping Measures on Beef and
Rice (Mexico - Beef and Rice), Demandante: EUA, WT/DS295/AB/R, paras. 7.229, 7.268 E 2.295
A jurisprudência acerca do Artigo 19.3 requer que as medidas compensatórias sejam exigidas de
maneira não-discriminatória sobre as importações do produto de todas as fontes verificadas como
subsidiadas, e que estiverem causando prejuízo, assim, é permitido que os Membros conduzam as
investigações de maneira agregada, uma vez que o Artigo 19.3 do ASMC requer que as medidas
compensatórias sejam exigidas de maneira não-discriminatória sobre as importações de tal produto de
todas as fontes verificadas como subsidiadas, e que estejam causando prejuízo.
Para. 7.229. “Finally, the United States submits that Article 64 of the Act breaches the Articles 19.3
of the SCM Agreement and 9.5 of the AD Agreement concerning expedited reviews. Article 19.3 of
the SCM Agreement provides for expedited reviews for exporters who were not actually investigated
for reasons other than a refusal to cooperate. As uninformed producers and producers who simply did
not export during the period of investigation are deemed to have been investigated, no producer will
ever be able to claim the benefits of an expedited review and Article 64 of the Act thus renders Article
19.3 of the SCM Agreement a nullity. Similarly, Article 9.5 of the AD Agreement provides for
expedited reviews if the producers which did not export during the period of investigation are not
related to exporters subject to the duties on the product. The United States asserts that since under
Article 64 of the Act, firms that did not export are deemed to have been investigated, such firms will
never be able to request the benefit of an expedited review under Article 9.5 of the AD Agreement, as
they are not just related to exporters subject to the duties, they are themselves subject to the duties.
Article 64 of the Act thus breaches Article 9.5 of the AD Agreement as well.
(...)
Article 19.3 of the SCM Agreement provides as follows:
19.3 When a countervailing duty is imposed in respect of any product, such
countervailing duty shall be levied, in the appropriate amounts in each case,
on a non-discriminatory basis on imports of such product from all sources
found to be subsidized and causing injury, except as to imports from those
sources which have renounced any subsidies in question or from which
undertakings under the terms of this Agreement have been accepted. Any
exporter whose exports are subject to a definitive countervailing duty but who
was not actually investigated for reasons other than a refusal to cooperate,
shall be entitled to an expedited review in order that the investigating
authorities promptly establish an individual countervailing duty rate for that
exporter.”

Para. 7.268. “Article 19.3 of the SCM Agreement thus similarly provides for the right to an expedited
review of an exporter whose exports are subject to a definitive duty but who was not actually
investigated for reasons other than a refusal to cooperate. Article 19.3 of the SCM Agreement does not
subject this right to any other conditions than the fact that the exporter's product is subject to a
definitive duty and that he was not actually investigated for reasons other than a refusal to cooperate.
For reasons, similar to those expressed earlier, we consider that Article 89 D of the Act is inconsistent
with Article 19.3 of the SCM Agreement as it imposes an additional requirement not provided for in
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Article 19.3 of the SCM Agreement for the exporters to be entitled to an expedited review. The
mandatory language of Article 89 D of the Act inevitably implies that an authority will reject a request
for an expedited review by an exporter whose product is subject to a countervailing duty but who was
not actually investigated for a reason other than a refusal to cooperate in case no representative volume
of export sales were made during the period of review which is inconsistent with the clear obligation
in Article 19.3 of the SCM Agreement to provide for such reviews in such circumstances.”
Para. 7.295. “We are of the view that a product is subject to a duty as soon as an investigation has
been concluded and a final determination has been made deciding to impose anti-dumping or
countervailing duties. The term “duty” in the context of Articles 9.3 and 11.2 of the AD Agreement
and 21.2 of the SCM Agreement is a clear reference to the duty that Members may impose at the end
of an investigation which has led to an affirmative determination of dumping /subsidization, injury and
a causal link between the two. Article 9 of the AD Agreement, and Article 19 of the SCM Agreement
make a clear distinction between the imposition of the duty on the one hand and collection of the duty
on the other. As Article 9.1 of the AD Agreement states, the decision whether to impose anti-dumping
duties and the decision whether the amount of the duty to be imposed shall be the full margin of
dumping or less, are decisions to be made by the authorities of the importing Member. Article 9.2 of
the AD Agreement then deals with the next step following imposition of the duty, as it concerns the
collection of the duty. Article 9.2 of the AD Agreement provides that when an anti-dumping duty is
imposed in respect of any product, such anti-dumping duties shall be collected in the appropriate
amounts in each case. Article 9.3 of the AD Agreement then follows up on what Article 9.2 of the AD
Agreement had said about collection of the duty in the appropriate amounts, by stating that the amount
of the anti-dumping duty shall not exceed the margin of dumping. Articles 9.3.1 and 9.3.2 then further
specify how this requirement is to be met in a retrospective and a prospective system respectively.
Such provisions thus deal with collection of the duty. We thus conclude that a product is subject to a
duty once the decision under Article 9.1 of the AD Agreement to impose such a duty has been taken.
Once this decision has been taken, the duty is necessarily a definitive duty in the sense of the AD
Agreement. A similar analysis applies, mutatis mutandis, to Article 19 of the SCM Agreement.”
Relatório do Órgão de Apelação no caso United States - Countervailing Duty Investigation on
Dynamic Random Access Memory Semiconductors (DRAMS) from Korea, (US - Countervailing
Duties on DRAMS), Demandante: República da Coreia, WT/DS296/AB/R, para. 187.
O Artigo 12.2 exige que a determinação de uma autoridade de investigar ou coacção seja “baseada
em” evidências. Nota-se também que, nos termos do Artigo 19.1, direitos compensatórios só podem
ser impostos quando a autoridade determinar a “existência” de um subsídio. Finalmente, o Artigo 22.5
requer determinação afirmativa da autoridade investigadora para incluir as “razões” para a decisão
bem como “a base sobre a qual a existência de uma subvenção foi determinada”.
Para. 187. “We have noted above that Article 12.2 requires that an investigating authority's
determination of entrustment or direction be “based on” evidence. (341) We also note that, under
Article 19.1, countervailing duties may be imposed only where the investigating authority has
“determin[ed]”, inter alia, the “existence” of a subsidy. The existence of a subsidy is “determined”, in
turn, by reference to the definition of “subsidy” set out in Article 1. (342) Finally, Article 22.5 requires
an investigating authority's affirmative determination to include the “reasons” for the decision (343) as
well as “the basis on which the existence of a subsidy has been determined”.” (344)
Relatório do Painel no caso United States - Imposition of Countervailing Duties on Certain Hotrolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom (US - Lead and
Bismuth II), Demandante: Comunidades Europeias, WT/DS138/R paras. 6.49-6.51
A jurisprudência ressalta que a autoridade investigadora deveria verificar todas as condições previstas
no ASMC para a imposição de medidas compensatórias. Nesse sentido, as obrigações do Artigo 19.1
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do ASMC deveriam ser lidas em conjunto também com as do Artigo 1 do Acordo, incluindo a
determinação referente à existência de um “benefício”, em decorrência do subsídio concedido.
Para. 6.49. “Article 19.1 of the SCM Agreement provides: “If, after reasonable efforts have been made
to complete consultations, a Member makes a final determination of the existence and amount of the
subsidy and that, through the effects of the subsidy, the subsidized imports are causing injury, it may
impose a countervailing duty in accordance with the provisions of this Article unless the subsidy or
subsidies are withdrawn.”
Para. 6.50. “Consistent with the ordinary meaning of Article 19.1, the imposition by a Member of a
countervailing duty on an imported product is subject to two conditions. First, the Member must have
made a final determination of the existence and amount of a (countervailable) (345) subsidy in respect
of the imported products. Second, the Member must have made a final determination that the
subsidized imports are causing injury to the relevant domestic industry. Leaving aside the issue of
injury, Article 19.1 is therefore clearly based on the premise that no countervailing duties shall be
imposed on imported products unless the existence (and amount) of a (countervailable) subsidy is
demonstrated in respect of such imports.”
Para. 6.51. “Article 19.4 of the SCM Agreement provides that: “No countervailing duty shall be
levied* on any imported product in excess of the amount of the subsidy found to exist, calculated in
terms of subsidization per unit of the subsidized and exported product.” (* footnote omitted) By virtue
of the ordinary meaning of the text of Article 19.4 of the SCM Agreement, any countervailing duty
imposed on an imported product shall not exceed the amount of subsidy found to exist in respect of the
imported product. Logically, and consistent with the ordinary meaning of Article 19.4, no
countervailing duty may be imposed on an imported product if no (countervailable) subsidy is found
to exist with respect to that imported product, since in such cases the amount of subsidy found to exist
with respect to the imported product would be zero. Thus, like Article 19.1, Article 19.4 of the SCM
Agreement establishes a clear nexus between the imposition of a countervailing duty, and the
existence of a (countervailable) subsidy.”
Relatório do Órgão de Apelação no caso United States - Definitive Antidumping and
Countervailing Duties on Certain Products from China (US - Antidumping and Countervailing
Duties), Demandante: China, WT/DS379/AB/R, paras. 552-558
O Artigo 19.4 apenas estabelece a cobrança de direitos depois que um subsídio foi verificado. O único
requisito de cálculo no Artigo 19.4 é um requisito para calcular o subsídio em uma base unitária. As
medidas compensatórias somente podem ser impostas se houver a concessão de subsídios no momento
da imposição do direito. A obrigação de estabelecer o subsídio presente não significa que as
autoridades investigadoras estão impedidas de estabelecer a existência de subsídios (e prejuízo e nexo
causal) com referência aos dados tomados do período de investigação passado. A jurisprudência
examinou o significado do termo “apropriadas”, em face da avaliação sobre a possibilidade de
utilização de dois tipos de medidas de defesa comercial ao mesmo tempo para o mesmo produto (no
caso, medidas compensatórias e direitos antidumping). Considerou que a aplicação dos dois
mecanismos ao mesmo tempo (“double remedies”) não estaria permitido, ainda que não houvesse
disciplina expressa a esse respeito, e seria assim uma violação ao conceito de “quantidade apropriada”
do Artigo 19.3 do ASMC, uma vez que seriam aplicadas simultaneamente duas sobretaxas para
combater a mesma prática de concessão de subsídios.
Para. 552. “The first sentence of Article 19.3 of the SCM Agreement contains two elements: first, a
requirement that countervailing duties be levied in the appropriate amounts in each case, and, second,
a requirement that these duties be levied on a non-discriminatory basis on imports of such product
from all sources found to be subsidized and causing injury, except for imports from sources that have
renounced the relevant subsidies or from which undertakings have been accepted. Beginning with the
term “appropriate amounts”, we note that relevant dictionary definitions of the term “appropriate”
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include “proper”, “fitting” and “specially suitable (for, to)”. (346) These definitions suggest that what
is “appropriate” is not an autonomous or absolute standard, but rather something that must be assessed
by reference or in relation to something else. They suggest some core norm – “proper”, “fitting”,
“suitable” - and at the same time adaptation to particular circumstances. Within Article 19.3, the
circumstance-specific quality of “the appropriate amounts” is further reinforced by the immediate
context provided by the words “in each case”. We also note that the term “amount” is defined as
something quantitative, a number, “a quantity or sum viewed as the total reached”.” (347)
Para. 553. “We consider that the two requirements in the first sentence of Article 19.3 inform each
other. Thus, it would not be appropriate for an importing Member to levy countervailing duties on
imports from sources that have renounced relevant subsidies, or on imports from sources whose price
undertakings have been accepted. Similarly, because the requirement that the duty be levied in
“appropriate amounts” implies a certain tailoring of the amounts according to circumstances, this
suggests that the requirement that the duty be imposed on a non-discriminatory basis on imports from
all subsidized sources should not be read in an overly formalistic or rigid manner. The second sentence
of Article 19.3 provides a specific example of circumstances in which it is permissible not to
differentiate amongst individual exporters, as well as of when and how differentiated treatment in the
establishment of a countervailing duty rate is required.”
Para. 554. “We continue our consideration of the meaning of the term “appropriate amounts” in its
context, by turning to other paragraphs of Article 19 of the SCM Agreement. (348) We observe, in this
regard, that in interpreting “appropriate amounts” in Article 19.3, the Panel appears to have ascribed
great significance to Article 19.4 of the SCM Agreement, which provides that “[n]o countervailing
duty shall be levied on any imported product in excess of the amount of the subsidy found to exist,
calculated in terms of subsidization per unit of the subsidized and exported product.” Article 19.4 thus
places a quantitative ceiling on the amount of a countervailing duty, which may not exceed the amount
of the subsidization.”
Para. 555. “The Panel's finding that countervailing duties are collected “in the appropriate amounts
insofar as the amount collected does not exceed the amount of subsidy found to exist” (349) points to
Article 19.4 as the key determinant of what is an “appropriate” amount, for purposes of Article 19.3.
We share the Panel's view that Article 19.4 provides context relevant to the interpretation of
Article 19.3. Yet, we are not persuaded, as the Panel seems to have been, that Article 19.4, alone,
defines when the amount of duty is “appropriate”. Indeed, if any amount of countervailing duty that
does not exceed the amount of the subsidy is an “appropriate” amount within the meaning of
Article 19.3, then the requirement in Article 19.3 would be rendered redundant, as Article 19.4 already
prescribes that duties not be levied in excess of the amount of the subsidy found to exist.”
Para. 556. “Thus, while we agree that Article 19.4 informs Article 19.3, we do not see any indication
that Article 19.4 exhausts the universe according to which “appropriateness” is to be gauged. Article
19.4 makes clear that the amount that could be “appropriate” cannot be more than the amount of the
subsidy. However, Article 19.4 neither requires that the amount of countervailing duties equal the full
amount of the subsidy found to exist, nor bears upon the question of whether there may be
circumstances in which the “appropriate amount” of a countervailing duty will be an amount less than
the full amount of the subsidy found to exist.” (350)
Para. 557. “It is, rather, Article 19.2 of the SCM Agreement that appears more relevant to this
question. While expressly leaving to the importing Member's investigating authorities the decision as
to whether the amount of the countervailing duty to be imposed shall be the full amount of the subsidy
or less, Article 19.2 nevertheless states that it is “desirable” that “the duty should be less than the total
amount of the subsidy if such lesser duty would be adequate to remove the injury”. (351) Article 19.2
thus encourages such authorities to link the actual amount of the countervailing duty to the injury to be
removed.”
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Para. 558. “Moreover, once a causal link between the subsidized imports and injury has been
demonstrated, the imposition and levying of countervailing duties are not hermetically isolated from
any consideration related to injury. In addition to Article 19.2, a link between the amount of the
countervailing duty and the injury that the subsidized imports are found to be causing is reflected in
Article 19.3 itself, which provides that a “countervailing duty shall be levied, in the appropriate
amounts in each case ... on imports of such product ... found to be subsidized and causing injury”
(emphasis added). Other provisions of the SCM Agreement also link the countervailing duty to the
injury that the subsidized imports are found to be causing. Article 19.1 allows for the imposition of
countervailing duties when subsidized imports “are causing injury”. (352) The use of the present tense
in this provision suggests that injury is a continuing prerequisite for the imposition and levying of
countervailing duties. This is confirmed by Article 21.1 that states that “[a] countervailing duty shall
remain in force only as long as and to the extent necessary to counteract subsidization which is
causing injury.”
III.

Comentários

A jurisprudência da OMC analisa separadamente os Artigos 19.1, 19.2, 19.3 e 19.4 do ASMC,
definindo alguns entendimentos.
Em primeiro lugar, a partir dos casos analisados podemos entender que o Artigo 19.1 deve ser lido em
conjunto com o Artigo 19.4 do Acordo. Assim, nenhuma medida compensatória pode ser imposta em
um produto importado se nenhum subsídio (compensável) for verificado para esse produto, uma vez
que em tais casos a quantidade de subsídio verificado com relação ao produto importado seria zero. A
jurisprudência determina a existência de um nexo claro entre a imposição de uma medida
compensatória e a existência de um subsídio (compensável). Com isso, é possível verificar a
necessidade de constatação de um subsídio em um primeiro momento, para a posterior aplicação de
uma medida compensatória.
Além disso, a jurisprudência ressalta que a autoridade investigadora deveria verificar todas
condições previstas no ASMC para a imposição de medidas compensatórias. Nesse sentido,
obrigações do Artigo 19.1 do ASMC deveriam ser lidas em conjunto também com as do Artigo 1
Acordo, incluindo a determinação referente à existência de um “benefício”, em decorrência
subsídio concedido.

as
as
do
do

Por fim, se uma autoridade investigadora realizar a investigação em consonância com os Artigos 15.2,
15.4 e 15.5 do ASMC, tal investigação será suficiente para demonstrar que “importações subsidiadas
estão, por meio dos efeitos dos subsídios, causando prejuízo” no sentido previsto no ASMC, tendo
como referência a avaliação dos efeitos das importações subsidiadas em cada caso. Assim, a avaliação
dos efeitos dos subsídios recai, na realidade, sobre as importações subsidiadas. Com isso, não será
necessária a observância de outros requisitos (adicionais) para a avaliação do prejuízo.
Quanto ao Artigo 19.2, a jurisprudência afirmou que o trecho “all requirements for imposition have
been fulfilled” implicaria que a imposição de medidas compensatórias, sob o Artigo 19 do ASMC,
seria uma fase distinta e separada que ocorreria depois da determinação da existência do subsídio.
Assim, uma autoridade investigadora somente poderia impor uma medida compensatória depois de
determinar se o subsídio objeto da medida “havia sido concedido” durante o período de investigação.
A jurisprudência acerca do Artigo 19.3 requer que as medidas compensatórias sejam exigidas de
maneira não-discriminatória sobre as importações do produto de todas as fontes verificadas como
subsidiadas, e que estiverem causando prejuízo, assim, é permitido que os Membros conduzam as
investigações de maneira agregada, uma vez que o Artigo 19.3 do ASMC requer que as medidas
compensatórias sejam exigidas de maneira não-discriminatória sobre as importações de tal produto de
todas as fontes verificadas como subsidiadas, e que estejam causando prejuízo.
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Há ainda na jurisprudência outra discussão importante relacionada ao “pass-through”, envolvendo o
benefício indireto decorrente do subsídio a uma matéria-prima produzida por uma empresa e utilizada
como insumo para um produto processado por empresa de outro grupo empresarial. O Órgão de
Apelação entendeu que a autoridade investigadora deve verificar a existência de contribuição
financeira e deve também estabelecer que o benefício resultante do subsídio seja transferido (“has
passed through”), pelo menos em parte, das matérias-primas para beneficiar indiretamente o produto
processado.
Ainda, a jurisprudência afirmou que o direito a uma revisão imediata não exige qualquer outra
condição que não aquela relacionada ao fato de o produto do exportador estar sujeito a um direito
definitivo e também ao fato de que ele não fora realmente investigado por razões outras que a sua
recusa em cooperar. Assim um regulamento que estabeleça condições adicionais para um exportador
ter acesso à revisão imediata está em desconformidade com as disciplinas do Artigo 19.3 do ASMC.
Nesse caso, os requisitos para o exame de um pedido de revisão imediata seriam: (i) a aplicação de um
direito definitivo; e (ii) não ter sido examinado durante a investigação original por razões outras que a
sua recusa em cooperar.
O Artigo 19.3 do ASMC impõe às autoridades do Membro importador a obrigação de aplicar direitos:
(i) em uma base não-discriminatória sobre as importações de todas as fontes verificadas como
subsidiadas e que estejam causando dano; e (ii) nas “quantidades apropriadas” em cada caso.
A jurisprudência examinou ainda o significado do termo “apropriadas”, em face da avaliação sobre a
possibilidade de utilização de dois tipos de medidas de defesa comercial ao mesmo tempo para o
mesmo produto (no caso, medidas compensatórias e direitos antidumping). Considerou que a
aplicação dos dois mecanismos ao mesmo tempo (“double remedies”) não estaria permitido, ainda
que não houvesse disciplina expressa a esse respeito, e seria assim uma violação ao conceito de
“quantidade apropriada” do Artigo 19.3 do ASMC, uma vez que seriam aplicadas simultaneamente
duas sobretaxas para combater a mesma prática de concessão de subsídios.
Por fim, quanto ao Artigo 19.4, vale ressaltar que apenas estabelece a cobrança de direitos depois que
um subsídio foi verificado. O único requisito de cálculo no Artigo 19.4 é um requisito para calcular o
subsídio em uma base unitária. As medidas compensatórias somente podem ser impostas se houver a
concessão de subsídios no momento da imposição do direito. A obrigação de estabelecer o subsídio
presente não significa que as autoridades investigadoras estão impedidas de estabelecer a existência de
subsídios (e prejuízo e nexo causal) com referência aos dados tomados do período de investigação
passado.
Assim, se a revisão de um período de investigação indicar que o subsídio não existirá no momento da
imposição das medidas compensatórias, a existência da concessão de subsídio durante o período de
investigação não será suficiente para demonstrar a concessão de subsídio “atual” no momento da
imposição.
FOOTNOTES:
Footnote 329: Appellate Body Report, US – Lead and Bismuth II, para. 63.
Footnote 330: Article 19.1 permits the imposition of a countervailing duty only after the investigating authority has found a
subsidy (as defined in Article 1), injury, and a causal link between the two.
Footnote 331: In response to questioning at the oral hearing, Canada did not contest that Article 19 contemplates conducting
countervailing duty investigations on an aggregate basis. However, Canada maintained that the aggregate investigation
leading to the final determination and imposition of countervailing duties in this case is inconsistent with the SCM
Agreement.
Footnote 332: Article 19.3 of the SCM Agreement reads: “When a countervailing duty is imposed in respect of any product,
such countervailing duty shall be levied, in the appropriate amounts in each case, on a non-discriminatory basis on imports of
such product from all sources found to be subsidized and causing injury, except as to imports from those sources which have
renounced any subsidies in question or from which undertakings under the terms of this Agreement have been accepted. Any
exporter whose exports are subject to a definitive countervailing duty but who was not actually investigated for reasons other
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than a refusal to cooperate, shall be entitled to an expedited review in order that the investigating authorities promptly
establish an individual countervailing duty rate for that exporter.”
Footnote 333: We note, in this respect, as pointed out by the European Communities, that the first sentence of Article 6.10 of
the Anti-Dumping Agreement requires, as a rule, a determination of an individual margin of dumping for each known
producer or exporter of the product under investigation, unless this is rendered impracticable due to the high number of
producers and exporters or of the types of products involved. If that is the case, the second sentence of Article 6.10 permits
investigating authorities to limit the investigation to a statistically valid sample, or the largest percentage of the volume of
exports that can reasonably be investigated. By contrast, the SCM Agreement does not contain a similar rule requiring
Members, in principle, to determine an individual margin of subsidization for each known producer or exporter of the
subsidized good. (European Communities' third participant's submission, paras. 45–47).
Footnote 334: Article 19.4 of the SCM Agreement provides: “No countervailing duty shall be levied on any imported
product in excess of the amount of the subsidy found to exist, calculated in terms of subsidization per unit of the subsidized
and exported product.” (footnote omitted)
Footnote 335: Panel Report, US – Countervailing Measures on Certain EC Products, para. 7.44. (emphasis added) In the
same vein, the Appellate Body held in EC – Bed Linen (Article 21.5 – India) that, under the Anti-Dumping Agreement:
“Members have the right to impose and collect anti-dumping duties only after the completion of an investigation in which it
has been established that the requirements of dumping, injury, and causation “have been fulfilled”. In other words, the right
to impose anti-dumping duties under Article 9 is a consequence of the prior determination of the existence of dumping
margins, injury, and a causal link.” (original italics) (Appellate Body Report, EC – Bed Linen (Article 21.5 – India), para.
123).
Footnote 336: In an aggregate investigation, by contrast, the correct calculation of the countervailing duty rate would depend
on matching the elements taken into account in the numerator with the elements taken into account in the denominator. For
example, assuming that the numerator would represent the total amount of subsidy determined on the basis of logs entering
sawmills, this numerator would have to be spread over a denominator consisting of the total amount of products processed
from those logs in order to accurately calculate a country-wide ad valorem countervailing duty rate to be imposed on lumber
imports. We note, however, that the Panel declined to rule on Canada's claims regarding USDOC's subsidy calculation in the
investigation underlying this dispute and that these findings are not before us on appeal.
Footnote 337: Ibid., para. 7.266.
Footnote 338: Ibid., para. 7.268.
Footnote 339: Ibid., paras. 7.266 and 7.268.
Footnote 340: Ibid., para. 7.268.
Footnote 341: Supra, para. 138
Footnote 342: We understand the relevant definitions of the term "determine" to include "[c]onclude from
reasoning or investigation, deduce" as well as "[s]ettle or decide (a dispute, controversy, etc., or a sentence,
conclusion, issue, etc.) as a judge or arbiter". (Appellate Body Report, US – Corrosion-Resistant Steel Sunset Review,
para. 110 (quoting Shorter Oxford English Dictionary, 5th edn, W.R. Trumble, A. Stevenson (eds) (Oxford
University Press, 2002), Vol. 1, p. 659). (emphasis added)).
Footnote 343: Article 22.5 of the SCM Agreement.
Footnote 344: Article 22.4(iii) of the SCM Agreement (incorporated by reference into Article 22.5). (emphasis
added).
Footnote 345. A subsidy is “countervailable” when it is (1) specific within the meaning of Article 2 of the SCM Agreement,
and (2) not non-actionable by virtue of Part IV of the SCM Agreement.
Footnote 346. Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1,
p. 106.
Footnote 347. Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p. 71.
Footnote 348. The Panel reviewed what it considered to be relevant contextual elements for its interpretation of Article 19.4
of the SCM Agreement. However, the Panel also recalled these contextual elements in its interpretation of Article 19.3 and
noted that “[t]he same considerations likewise suggest that it was not the intention of the drafters [of] the SCM Agreement to
address the question of double remedies in Article 19.3 of the SCM Agreement”. (Panel Report, para. 14.129).
Footnote 349. Panel Report, para. 14.128.
Footnote 350. We would like to emphasize that, in this context, we are considering Article 19.4 as context relevant to our
interpretation of Article 19.3. In doing so, we are not addressing China's claim that the Panel erred in finding that a double
remedy does not result in an amount of countervailing duty in excess of the subsidy found to exist, within the meaning of
Article 19.4.
Footnote 351. Article 19.2 of the SCM Agreement reads:
The decision whether or not to impose a countervailing duty in cases where all requirements for the imposition have been
fulfilled, and the decision whether the amount of the countervailing duty to be imposed shall be the full amount of the subsidy
or less, are decisions to be made by the authorities of the importing Member. It is desirable that the imposition should be
permissive in the territory of all Members, that the duty should be less than the total amount of the subsidy if such lesser duty
would be adequate to remove the injury to the domestic industry, and that procedures should be established which would
allow the authorities concerned to take due account of representations made by domestic interested parties whose interests
might be adversely affected by the imposition of a countervailing duty. (footnote omitted).
Footnote 352. Article 19.1 of the SCM Agreement reads:
If, after reasonable efforts have been made to complete consultations, a Member makes a final determination of the existence
and amount of the subsidy and that, through the effects of the subsidy, the subsidized imports are causing injury, it may
impose a countervailing duty in accordance with the provisions of this Article unless the subsidy or subsidies are withdrawn
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Artigo 20

IA.

Texto do Artigo em Inglês
Part V
Countervailing Measures
Article 20
Retroactivity

20.1

Provisional measures and countervailing duties shall only be applied to products which enter
for consumption after the time when the decision under paragraph 1 of Article 17 and
paragraph 1 of Article 19, respectively, enters into force, subject to the exceptions set out in
this Article.

20.2

Where a final determination of injury (but not of a threat thereof or of a material retardation of
the establishment of an industry) is made or, in the case of a final determination of a threat of
injury, where the effect of the subsidized imports would, in the absence of the provisional
measures, have led to a determination of injury, countervailing duties may be levied
retroactively for the period for which provisional measures, if any, have been applied.

20.3

If the definitive countervailing duty is higher than the amount guaranteed by the cash deposit
or bond, the difference shall not be collected. If the definitive duty is less than the amount
guaranteed by the cash deposit or bond, the excess amount shall be reimbursed or the bond
released in an expeditious manner.

20.4

Except as provided in paragraph 2, where a determination of threat of injury or material
retardation is made (but no injury has yet occurred) a definitive countervailing duty may be
imposed only from the date of the determination of threat of injury or material retardation, and
any cash deposit made during the period of the application of provisional measures shall be
refunded and any bonds released in an expeditious manner.

20.5

Where a final determination is negative, any cash deposit made during the period of the
application of provisional measures shall be refunded and any bonds released in an expeditious
manner.

20.6

In critical circumstances where for the subsidized product in question the authorities find that
injury which is difficult to repair is caused by massive imports in a relatively short period of a
product benefiting from subsidies paid or bestowed inconsistently with the provisions of
GATT 1994 and of this Agreement and where it is deemed necessary, in order to preclude the
recurrence of such injury, to assess countervailing duties retroactively on those imports, the
definitive countervailing duties may be assessed on imports which were entered for
consumption not more than 90 days prior to the date of application of provisional measures.

IB.

Texto do Artigo em Português
Part V
Medidas Compensatórias
Artigo 20
Retroatividade

20.1

Medidas provisórias e direitos compensatórios só poderão ser aplicados a produtos que entrem
para consumo após o momento em que a decisão mencionada no parágrafo 1 do Artigo 17 e no
parágrafo 1 do Artigo 19, respectivamente, tenha entrado em vigor, com exceção do disposto
neste Artigo.
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20.2

Quando se chega a uma determinação final de dano (mas não de ameaça de dano ou de
retardamento sensível na instalação de uma indústria) ou no caso de determinação final de
ameaça de dano, sempre que o efeito de importações subsidiadas teria, na ausência de medidas
provisórias, levado a uma determinação de dano, poder-se-ão aplicar retroativamente direitos
compensatórios sobre o período em que medidas provisórias tenham eventualmente sido
aplicadas.

20.3

Não se exigirá a diferença quando os direitos compensatórios definitivos sejam superiores à
quantia garantida por depósito em espécie ou fiança. Se os direitos compensatórios forem
inferiores ao montante garantido por deposito em espécie ou fiança, o valor a mais será
reembolsado ou a fiança liberada prontamente.

20.4

Com exceção do previsto no parágrafo 2, quando se determine ameaça de dano ou
retardamento sensível na instalação de uma empresa (mas não tenha ainda ocorrido dano
efetivo), só se poderá impor direito compensatório definitivo a partir da data de determinação
da ameaça de dano ou de retardamento sensível.

20.5

Sempre que uma determinação final for negativa, qualquer depósito em espécie feito durante o
período de aplicação das medidas provisórias será reembolsado e qualquer fiança liberada
prontamente.

20.6

Poderão ser aplicados direitos compensatórios retroativos sobre importações internadas para
consumo até o máximo de 90 dias antes da data de aplicação de medidas provisórias sempre
que, em circunstâncias críticas, as autoridades determinem existir para o produto subsidiado
em causa, dano difícil de reparar motivado por importações volumosas, em período de tempo
relativamente curto, de um produto que receba subsídios pagos ou concedidos de forma
incompatível com as disposições do GATT 1994 e as deste Acordo, e sempre que se considere
necessário impor direitos compensatórios retroativamente sobre tais importações para impedir
a reincidência daquele dano.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Parágrafo 4: Supressão da última frase que consta no Acordo, original em inglês: “(...) and any cash
deposit made during the period of the application of provisional measures shall be refunded and any
bonds released in an expeditious manner.”
Parágrafo 6: Supressão da qualificação de direitos compensatórios definitivos, na primeira frase,
previsto no Acordo, original em inglês. Supressão do critério de “prevenção de recorrência de dano”
para aplicação dos direitos retroativos, previsto no Acordo, original em inglês: “(...) and where it is
deemed necessary, in order to preclude the recurrence of such injury, to assess countervailing duties
retroactively on those imports, (...)”.
II.

Interpretação e Aplicação do Artigo 20

1.

Artigos 20.1 e 20.6 – A retroatividade aplica-se apenas às medidas compensatórias
definitivas

Relatório do Painel no caso United States - Preliminary Determinations with Respect to Certain
Softwood Lumber from Canada (US - Softwood Lumber), Demandante: Canadá, WT/DS236/R,
paras. 7.93-7.98
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Neste caso, o Painel entendeu que a exceção prevista no Artigo 20.6 relativa à aplicação de direitos
compensatórios retroativos refere-se apenas aos direitos compensatórios definitivos e não às medidas
provisórias. Note-se que a qualificação de direitos definitivos, presente na versão original do Acordo,
foi suprimida na tradução deste Artigo para o português.
Para. 7.93. “As its text indicates, Article 20.1 SCM Agreement provides that provisional measures
and countervailing duties shall only be applied to products entering the country following the
imposition of such measures, “subject to the exceptions set out in this Article.” While Article 20.2 and
Article 20.6 SCM Agreement provide for explicit exceptions in the case of the definitive
countervailing duties, we find no similar exceptions relating to provisional measures. Article 20.2
SCM Agreement sets forth the circumstances in which definitive countervailing duties may be applied
retroactively for the period during which provisional measures were applied. (353) Similarly, in
critical circumstances, Article 20.6 SCM Agreement allows for the definitive duties to be assessed on
imports which entered the country from 90 days prior to the date of application of the provisional
measures.”
Para. 7.94. “Pursuant to the Preliminary Critical Circumstances Determination, the USDOC ordered
the retroactive imposition of provisional measures in the form of the suspension of liquidation and a
cash deposit or bond requirement. The US acknowledges in this dispute that such measures constitute
provisional measures within the meaning of Article 17 SCM Agreement. (354) We are of the view that
the only two exceptions to the general rule of non-retroactivity of Article 20.1 SCM Agreement as set
forth in Article 20.2 and 20.6 SCM Agreement do not apply to provisional measures, but concern
definitive countervailing duties only. On the basis of the clear language in the SCM Agreement, we
therefore consider that the general rule of non-retroactivity applies to provisional measures, without
exceptions. We therefore find that the retroactive application of the provisional measure imposed by
the USDOC is inconsistent with Article 20.6 SCM Agreement.”
Para. 7.95. “We agree with the United States that a Member is allowed to take measures which are
necessary to preserve the right to later apply definitive duties retroactively. In our view, an effective
interpretation of the right to apply definitive duties retroactively requires that a Member be allowed to
take such steps as are necessary to preserve the possibility of exercising that right. What kind of
measures may thus be taken by the Member concerned will have to be determined on a case-by-case
basis. In this case, the US argues that both suspension of liquidation and the posting of a cash deposit
or bond are necessary for the US authorities to be able to collect the duties retroactively. According to
the United States, without suspension of liquidation, the products will have definitively entered the
country and no duties can be assessed on such entries after liquidation. The United States further
argues that the posting of a bond or a cash deposit is equally necessary because Article 20.3 SCM
Agreement would not allow the retroactive duty collection beyond the amount guaranteed by the cash
deposit or bond. In the view of the United States, if no cash deposit or bond is required, Article 20.3
SCM Agreement would imply that no definitive countervailing duty for the period preceding the
Preliminary Determination could be levied either.”
Para. 7.96. “We are not convinced by the US argument in respect of the posting of cash deposits or
bonds. We consider that Article 20.3 SCM Agreement states that if the amount guaranteed by the cash
deposit is lower than the definitive countervailing duty, the difference shall not be collected. If the
reverse is true, the excess amount shall be reimbursed and the bond released in an expeditious manner.
Article 20.3 SCM Agreement thus concerns the wholly different issue of how to deal with a
discrepancy between the provisional and the final rates of the countervailing duty. It does not address
the retroactive imposition and collection of definitive duties for the period before the application of
provisional measures. Article 20.6 SCM Agreement provides that definitive duties may in certain
circumstances be assessed on imports which were entered for consumption from 90 days prior to the
date of application of provisional measures.”
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Para. 7.97. “The text thus clearly indicates that the Agreement allows for the retroactive application of
definitive duties at a time when no provisional measures were in place and thus no provisional duties
were collected. To accept the US argument that Article 20.3 SCM Agreement would preclude a
Member from collecting definitive duties for the period prior to the date of application of provisional
measures, would mean that a Member doing what Article 20.6 SCM Agreement expressly allows for,
would be violating the Agreement nevertheless. We cannot accept an interpretation which leads to this
contradictory result. We consider that the principle of effective treaty interpretation requires the treaty
interpreter to “read all applicable provisions of a treaty in a way that gives meaning to all of them,
harmoniously.” (355)
Para. 7.98. “We therefore find that the USDOC retroactive application of provisional measures is
inconsistent with Article 20.6 SCM Agreement, as this provision allows for the retroactive application
of definitive duties only. In our view, and leaving aside the question which sorts of actions of a
conservatory nature a Member would be allowed to take in order to preserve the right to apply
definitive duties retroactively, provisional measures such as the requirement of a cash deposit or the
posting of a bond are not necessary to preserve the right to apply definitive duties retroactively under
the SCM Agreement.” (356)
2.

Artigo 20.6 – A aplicação de multas antes da imposição de medidas provisórias, como
medida contra importações volumosas que causam dano material de difícil reparação é
inconsistente com o ASMC

Relatório do Painel no caso México - Definitive Anti-Dumping Measures on Beef and Rice,
Complaint with Respect to Rice (Mexico - Beef and Rice), Demandante: EUA, WT/DS295/R, fn
231
Neste caso, o Painel concluiu que a multa prevista na legislação mexicana, na prática, poderia
funcionar de forma semelhante à aplicação de direitos retroativos. No entanto, tais multas não
consistem nos instrumentos já previstos no Acordo Anti-Dumping e no ASMC, tendo em vista que os
requisitos e condições para sua a imposição são distintos, o Painel entendeu serem inconsistentes com
o Artigo 10.6 do Acordo Anti-Dumping e Artigo 20.6 do ASMC.
Fn 231. “In fact we note that Article 93 V of the Act appears to be aiming to remedy a situation of
injury which is difficult to repair caused by massive imports entering the country in a relatively short
period of time following the initiation of the investigation but prior to the imposition of any measures.
A very similar situation is addressed in Article 10.6 of the AD Agreement and Article 20.6 of the SCM
Agreement which allow, under certain strict conditions, for the retroactive application of duties even
prior to the application of provisional measures in such cases as an exception to the general rule of
non-retroactive effect of duties. The retroactive application of duties is clearly a specific action against
dumping as explicitly provided for in the AD Agreement and the SCM Agreement. In light of the fact
that the fines of Article 93V of the Act operate in the same manner and its amount is limited to the
amount of the duty, such fines are obviously also a specific action against dumping or subsidization,
but one not provided for in the AD Agreement or the SCM Agreement, and therefore inconsistent with
Article 18.1 of the AD Agreement and Article 32.1 of the SCM Agreement. In any case, and even
assuming arguendo that there really is no practical difference between the retroactive application of
anti-dumping or countervailing duties and the imposition of fines in an equal amount, it is clear that
Article 93 V of the Act allows for the imposition of such fines without imposing the same
requirements and conditions as are set forth in Article 10.6 of the AD Agreement and Article 20.6 of
the SCM Agreement. However, as no claims were made before us with regard to Article 10.6 of the
AD Agreement and Article 20.6 of the SCM Agreement, we do not need to make any rulings in this
respect.”
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III.

Comentários

O Artigo 20 do ASMC trata da aplicação retroativa de medidas compensatórias. Tal dispositivo teve
interpretação relevante apenas no caso United States – Softwood Lumber from Canadá no qual
definiu-se que apenas os direitos compensatórios definitivos poderiam ser aplicados retroativamente.
Ressalte-se que a qualificação de direitos definitivos consta da versão original do ASMC, porém foi
suprimida da tradução do texto para o português.
FOOTNOTES:
Footnote 353: We note that the use of the term “countervailing duties” in Article 20.2 SCM Agreement reflects the
distinction made in Article 20.1SCM Agreement between “provisional measures” on the one hand and “countervailing
duties” on the other. It is clear from the immediate context of the term “countervailing duties” in Article 20.2 SCM
Agreement that this term refers to definitive duties, as the text of the provision juxtaposes the terms countervailing duties and
provisional measures. “Countervailing duties” in the context of Article 20.2 SCM Agreement thus refers to definitive duties
only.
Footnote 354: United States Answers to Questions from the Panel after the First Meeting, para. 52.
Footnote 355: Appellate Body Report, Korea- Definitive Safeguard Measure on Imports of Certain Dairy Products,
WT/DS98/AB/R, adopted on 12 January 2000, para. 81.
Footnote 356: We consider that the US argued before us that both the suspension of liquidation and the bond or cash deposit
requirement are necessary conservatory measures, and we therefore have treated them jointly. We note on the other hand that
Canada recognised that in a retrospective duty assessment system, Members “may keep liquidation open for a long enough
period that would allow the retroactive imposition of definitive duties following a critical circumstances determination”.
Canada's Answers to the Questions from the Panel after the Second Meeting, para. 65.
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Ø

Artigo 21

IA.

Texto do Artigo em Inglês
Part V
Countervailing Measures
Article 21
Duration and Review of Countervailing Duties and Undertakings

21.1

A countervailing duty shall remain in force only as long as and to the extent necessary to
counteract subsidization which is causing injury.

21.2

The authorities shall review the need for the continued imposition of the duty, where
warranted, on their own initiative or, provided that a reasonable period of time has elapsed
since the imposition of the definitive countervailing duty, upon request by any interested party
which submits positive information substantiating the need for a review. Interested parties
shall have the right to request the authorities to examine whether the continued imposition of
the duty is necessary to offset subsidization, whether the injury would be likely to continue or
recur if the duty were removed or varied, or both. If, as a result of the review under this
paragraph, the authorities determine that the countervailing duty is no longer warranted, it
shall be terminated immediately.

21.3

Notwithstanding the provisions of paragraphs 1 and 2, any definitive countervailing duty shall
be terminated on a date not later than five years from its imposition (or from the date of the
most recent review under paragraph 2 if that review has covered both subsidization and injury,
or under this paragraph), unless the authorities determine, in a review initiated before that date
on their own initiative or upon a duly substantiated request made by or on behalf of the
domestic industry within a reasonable period of time prior to that date, that the expiry of the
duty would be likely to lead to continuation or recurrence of subsidization and injury. (357)
The duty may remain in force pending the outcome of such a review.

21.4

The provisions of Article 12 regarding evidence and procedure shall apply to any review
carried out under this Article. Any such review shall be carried out expeditiously and shall
normally be concluded within 12 months of the date of initiation of the review.

21.5

The provisions of this Article shall apply mutatis mutandis to undertakings accepted under
Article 18.

Footnote 357: “When the amount of the countervailing duty is assessed on a retrospective basis, a finding in the most recent
assessment proceeding that no duty is to be levied shall not by itself require the authorities to terminate the definitive duty.”

IB.

Texto do Artigo em Português
Parte V
Medidas Compensatórias
Artigo 21
Duração e Revisão de Direitos Compensatórios e Compromissos

21.1

Um direito compensatório permanecerá em vigor apenas pelo tempo e na medida necessários
para contra-arrestar o subsídio causador de dano.

21.2

Sempre que se justifique, as autoridades reverão a necessidade de continuar impondo o direito,
quer por sua própria iniciativa, quer após escoado razoável período de tempo após a imposição
dos direitos compensatórios definitivos por solicitação de qualquer das partes interessadas que
apresente informação positiva comprobatória da necessidade de revisão. As partes interessadas
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terão o direito de requerer às autoridades que examinem se a manutenção do direito é
necessária para contra-arrestar o subsídio, se o dano continuaria ou voltaria a ocorrer caso o
direito fosse eliminado ou alterado, ou que examinem ambas as coisas. Se, como resultado da
revisão prevista neste parágrafo, as autoridades determinarem que o direito compensatório não
é mais necessário, será o mesmo imediatamente extinto.
21.3

Em que pese as disposições dos parágrafos 1 e 2, todo direito compensatório será extinto em
data não posterior a 5 anos contados da data de sua aplicação (ou da data da revisão mais
recente ao abrigo deste parágrafo ou do parágrafo 2, caso essa revisão tenha abrangido tanto o
subsídio quanto o dano), a menos que as autoridades determinem, em revisão iniciada por sua
própria iniciativa antes daquela data ou em resposta a solicitação devidamente embasada,
formulada pela Indústria nacional ou em seu nome, dentro de prazo razoavelmente anterior
àquela data que a extinção do direito muito provavelmente levaria à continuação ou à
reincidência do subsídio e do dano51. O direito poderá permanecer em vigor na dependência do
resultado de tal revisão.

21.4

O disposto no Artigo 12, com relação a provas e procedimentos, aplicar-se-á a qualquer
revisão realizada ao abrigo deste Artigo. Toda revisão será realizada rapidamente e estará
formalmente concluída no prazo de 12 meses a contar da data de seu início.

21.5

O disposto neste Artigo será aplicado, mutatis mutandis, aos compromissos aceitos ao abrigo
do Artigo 18.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 21

1.

Artigos 21, 21.1 e 21.2 – Revisões administrativas devem ser realizadas em conformidade
com o Artigo 21. Para analisar a necessidade de continuidade de uma medida
compensatória, a autoridade deve verificar se o subsídio ainda existe (finding on
subsidization)

Relatório do Órgão de Apelação no caso United States - Imposition of Countervailing Duties on
Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom
(US - Carbon Steel), Demandante: Comunidades Europeias, WT/DS138/AB/R, paras. 53-54
Neste caso, o Órgão de Apelação expôs que as revisões administrativas de medidas compensatórias
devem ser realizadas em conformidade com o Artigo 21 do ASMC, muito embora os Artigos 19.1 e
19.4 sejam úteis na interpretação das obrigações relativas a tais revisões. Ademais, para se determinar
a necessidade de que uma medida compensatória permaneça em vigor, as autoridades investigadoras
devem verificar se o subsídio em questão ainda existe (finding on subsidization).
Para. 53. “Before we begin our analysis, we note that the measures at issue in this case are the duties
imposed as a result of the 1995, 1996 and 1997 administrative reviews, not the duties imposed as a
result of the original 1993 final countervailing duty determination. Nevertheless, the Panel based its
reasoning in part on Articles 19.1 and 19.4 of the SCM Agreement, which are provisions dealing with
the imposition of countervailing duties as a result of a final determination. We believe that Articles
51

Quando o montante do direito compensatório tenha sido imposto em termos retroativos, se, no procedimento mais recente
de fixação dessa quantia, tenha-se concluído que não se deve impor qualquer direito, tal conclusão não obrigará, em si
mesma, a que as autoridades suprimam o direito definitivo.
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19.1 and 19.4 provide useful context in interpreting the obligations regarding administrative reviews,
but that the applicable provision covering administrative reviews is Article 21, which provides in
paragraph 2:
The authorities shall review the need for the continued imposition of the duty,
where warranted, on their own initiative or, provided that a reasonable period
of time has elapsed since the imposition of the definitive countervailing duty,
upon request by any interested party which submits positive information
substantiating the need for a review. Interested parties shall have the right to
request the authorities to examine whether the continued imposition of the
duty is necessary to offset subsidization, whether the injury would be likely to
continue or recur if the duty were removed or varied, or both. If, as a result of
the review under this paragraph, the authorities determine that the
countervailing duty is no longer warranted, it shall be terminated immediately.

Pursuant to this paragraph, the authorities of a Member applying a countervailing duty must, where
warranted, “review the need for the continued imposition of the duty”. In carrying out such a review,
the authorities must “examine whether the continued imposition of the duty is necessary to offset
subsidization” and/or “whether the injury would be likely to continue or recur if the duty were
removed or varied”. Article 21.2 provides a review mechanism to ensure that Members comply with
the rule set out in Article 21.1 of the SCM Agreement, which stipulates:
A countervailing duty shall remain in force only as long as and to the extent
necessary to counteract subsidization which is causing injury.”

Para. 54. “Setting aside the issue of injury, which does not arise in this case, we note that in order to
establish the continued need for countervailing duties, an investigating authority will have to make a
finding on subsidization, i.e., whether or not the subsidy continues to exist. If there is no longer a
subsidy, there would no longer be any need for a countervailing duty.”
2.

Artigos 21.1 e 21.2 – É necessário que a autoridade investigadora realize determinação
positiva da existência de subsídios em revisões (no caso, changes in ownership). No
entanto, a verificação da existência do benefício em revisões administrativas não deve ser
sempre realizada da mesma forma que nas investigações originais

Relatório do Órgão de Apelação no caso United States - Imposition of Countervailing Duties on
Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom
(US - Carbon Steel), (Demandante: Comunidades Europeias, WT/DS138/AB/R, paras. 61-63
Neste caso, o Órgão de Apelação concordou com o Painel a respeito da necessidade de se realizar
determinação positiva de existência de subsídios em revisões. No entanto, no entender do Órgão de
Apelação, em revisões administrativas conduzidas sob o Artigo 21.2 do ASMC, não é necessário que
as autoridades investigadoras estabeleçam a existência do benefício da mesma forma que em
investigações originais. Em investigações originais, as autoridades devem verificar o preenchimento
de todas as condições previstas no ASMC. Já em revisões administrativas as autoridades devem
examinar as questões levantadas pelas partes interessadas ou aquelas questões que merecem razoável
exame, no caso de revisões iniciadas pelas próprias autoridades.
Para. 61. “We have already stated that in a case involving countervailing duties imposed as a result of
an administrative review, Articles 21.1 and 21.2 of the SCM Agreement are relevant. As discussed
above, Article 21.1 allows Members to apply countervailing duties “only as long as and to the extent
necessary to counteract subsidization …”. Article 21.2 sets out a review mechanism to ensure that
Members comply with this rule. In an administrative review pursuant to Article 21.2, the investigating
authority may be presented with “positive information” that the “financial contribution” has been
repaid or withdrawn and/or that the “benefit” no longer accrues. On the basis of its assessment of the
information presented to it by interested parties, as well as of other evidence before it relating to the
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period of review, the investigating authority must determine whether there is a continuing need for the
application of countervailing duties. The investigating authority is not free to ignore such information.
If it were free to ignore this information, the review mechanism under Article 21.2 would have no
purpose.”
Para. 62. “Therefore, we agree with the Panel that while an investigating authority may presume, in
the context of an administrative review under Article 21.2, that a “benefit” continues to flow from an
untied, non-recurring “financial contribution”, this presumption can never be “irrebuttable”. (358) In
this case, given the changes in ownership leading to the creation of UES and BSplc/BSES, the
USDOC was required under Article 21.2 to examine, on the basis of the information before it relating
to these changes, whether a “benefit accrued to UES and BSplc/BSES.” We thus agree with the Panel's
finding that:
(…) the changes in ownership leading to the creation of UES and BSplc/BSES
should have caused the USDOC to examine whether the production of leaded
bars by UES and BSplc/BSES respectively, and not BSC, was subsidized. In
particular, the USDOC should have examined the continued existence of
“benefit” already deemed to have been conferred by the pre-1985/86
“financial contributions” to BSC, and it should have done so from the
perspective of UES and BSplc/BSES respectively, and not BSC.” (359)

Para. 63. “The Panel, however, also stated:
(…) when an investigation or review takes place, the investigating authority
must establish the existence of a “financial contribution” and “benefit” during
the relevant period of investigation or review. Only then will that investigating
authority be able to conclude, to the satisfaction of Article 1.1 (and Article
21), that there is a “financial contribution”, and that a “benefit” is thereby
conferred. (360)

We do not agree with the Panel's implied view that, in the context of an administrative review under
Article 21.2, an investigating authority must always establish the existence of a “benefit” during the
period of review in the same way as an investigating authority must establish a “benefit” in an original
investigation. We believe that it is important to distinguish between the original investigation leading
to the imposition of countervailing duties and the administrative review. In an original investigation,
the investigating authority must establish that all conditions set out in the SCM Agreement for the
imposition of countervailing duties are fulfilled. In an administrative review, however, the
investigating authority must address those issues which have been raised before it by the interested
parties or, in the case of an investigation conducted on its own initiative, those issues which warranted
the examination.”
3.

Artigos 21, 21.1 e 21.2 e 21.3 – Manutenção de medidas compensatórias sem a devida
determinação de continuidade/recorrência de subsídios é contrária às disposições dos
Artigos 21.1, 21.2 e 21.3 do ASMC (casos de privatização de empresas, em condições
arm’s length e por preço de mercado)

Relatório do Painel no caso United States - Countervailing Measures Concerning Certain Products
from the European Communities (US - Certain Products), Demandante: Comunidades Europeias,
WT/DS212/R, para. 8.1
Neste caso, o Painel entendeu que as autoridades norte-americanas não verificaram se as privatizações
ocorridas após a imposição dos direitos compensatórios originais foram realizadas em condições arm’s
lengh e por um preço justo de mercado. Dessa forma, o Painel concluiu que os EUA não determinaram
se houve de fato recebimento de benefícios pelos produtores privatizados ou ainda probabilidade de
continuidade /recorrência de subsídios, o que consiste em violação aos Artigos 14, 19.4, 21.1, 21.2 e
21.3 do ASMC.
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Para. 8.1. “Therefore, pursuant to the findings above, the Panel concludes that: “… (b) The two
determinations made in the context of administrative reviews and based on the gamma methodology
(Case No. 7) and on the same person methodology (Case No. 12), are inconsistent with the SCM
Agreement since the US Department of Commerce did not examine whether the privatization that
occurred after the original imposition of countervailing duties, was at arm's-length and for fair market
value; thus the United States failed to determine whether the privatized producers received any benefit
from the financial contributions previously bestowed to the state-owned producers. By failing to
determine the continued existence of a benefit, prior to its decision to maintain countervailing duties,
the United States has violated Articles 14, 19.4, 21.1 and 21.2 of the SCM Agreement, which prohibit
a Member pursuant to an administrative review from maintaining countervailing duties where there
has not been any determination of continued subsidization and thus of a continued need for
countervailing duties. Since the United States has maintained countervailing duties that are
inconsistent with Articles 14, 19.4, 21.1 and 21.2 the United States has also violated Article 10 which
requires that countervailing duties be imposed and thus maintain consistently with the SCM
Agreement.
Therefore the countervailing duty orders in – Cut-to-Length Carbon Steel Plate from Sweden (C-401804) (Case No. 7); and – Grain-Oriented Electrical Steel from Italy (C-475-812) (Case No. 12) are
inconsistent with Articles 10, 14, 19.4, 21.1 and 21.2 of the SCM Agreement.
(c) The four determinations made in the context of sunset reviews and based on the gamma
methodology are inconsistent with the SCM Agreement, since the US Department of Commerce did
not examine whether the privatizations, that occurred after the original imposition of countervailing
duties, were at arm's-length and for fair market value. Thus the United States failed to determine
whether the privatized producers received any benefit from the financial contributions previously
bestowed to the state-owned producers. By failing to determine the likelihood of continuation or
recurrence of a subsidization, prior to its decision to maintain countervailing duties, the United States
has violated Articles 14, 19.4, 21.1 and 21.3 of the SCM Agreement, which prohibit a Member,
pursuant to a sunset review, from maintaining countervailing duties where there has not been any
determination of likelihood of continuation or recurrence of subsidization and thus of a continued need
for countervailing duties. Since the United States has maintained countervailing duties that are
inconsistent with Articles 14, 19.4, 21.1 and 21.3 the United States has also violated Article 10 which
requires that countervailing duties be imposed or maintained consistently with the SCM Agreement.
Therefore, the countervailing duty orders in – Cut-to-Length Carbon Steel Plate from United Kingdom
(C-412-815)(Case No. 8); – Certain Corrosion-Resistant Carbon Steel Flat Products from France (C427-810) (Case No. 9); – Cut-to-Length Carbon Steel Plate from Germany (C-428-817) (Case No.
10); and – Cut-to-Length Carbon Steel Plate from Spain (C-469-804) (Case No. 11) are inconsistent
with Articles 10, 14, 19.4, 21.1 and 21.3 of the SCM Agreement.
Moreover, since the United States has admitted that the privatizations in Case Nos. 8 and 10 were at
arm's-length and for fair market value, no benefit accrued to the privatized producers from the prior
financial contribution to the state-owned producer. In maintaining countervailing duties in response to
pre-privatization nonrecurring subsidies, notwithstanding the absence of any benefit to the privatized
producer, the United States violated Articles 10, 14, 19.4, 21.1 and 21.3 of the SCM Agreement.”
4.

Artigos 21, 21.1 e 21.2 e 21.3 – Medidas compensatórias devem ser limitadas ao valor e
duração dos subsídios devidamente verificados pela autoridade investigadora, inclusive
em revisões (positive determination). A autoridade não pode ignorar informação/fato que
sugere que o benefício não mais existe (no caso, mudança de controle estatal para
controle privado da empresa). O método “same person” é inconsistente com o Artigo 21.3
do ASMC
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Relatório do Órgão de Apelação no caso United States - Countervailing Measures Concerning
Certain Products from the European Communities (US - Certain Products), Demandante:
Comunidades Europeias, WT/DS212/AB/R, paras. 81 e 139-151
Neste caso, o Órgão de Apelação, ao interpretar diversos dispositivos do GATT e do ASMC, concluiu
ser obrigação dos Membros limitar as medidas compensatórias ao valor e duração dos subsídios
devidamente verificados pela autoridade investigadora, tanto em investigações originais como em
revisões. O Órgão de Apelação enfatizou a obrigação dos Membros de realizar determinação positiva
da continuidade de existência de subsídios nas revisões, antes de prorrogar as medidas
compensatórias. No caso em análise, foram fornecidas informações às autoridades investigadoras de
que o benefício não mais existia, quais sejam, alteração do controle e privatização da empresa antes
subsidiada. Porém, as autoridades norte-americanas aplicaram o método “same person”, pelo qual se
considera automaticamente, sem qualquer exame adicional a respeito das condições da privatização,
que um subsídio continua a existir e a beneficiar determinada empresa privatizada, caso se verifique
que tal empresa não se constitua em uma nova pessoa jurídica. O Órgão de Apelação entendeu ser tal
método inconsistente com os Artigos 21.2 e 21.3 do ASMC.
Para. 81. “Article 21 of the SCM Agreement deals with the “Duration and Review of Countervailing
Duties and Undertakings”. Article 21.1 provides, “A countervailing duty shall remain in force only as
long as and to the extent necessary to counteract subsidization which is causing injury.” (361) Article
21.2 imposes certain obligations relating to “reviews” of countervailing duties, including the
administrative reviews before us on appeal, and Article 21.3 imposes certain obligations relating to
“sunset reviews” of countervailing duties.”
Para. 139. “In considering these arguments, we begin by recalling that, under Article 1.1 of the SCM
Agreement, a “subsidy” is “deemed to exist” only if a “financial contribution” confers a “benefit”.
Also, under Article VI:3 of the GATT 1994 (362), investigating authorities, before imposing
countervailing duties, must ascertain the precise amount of a subsidy attributed to the imported
products under investigation. In furtherance of this obligation, Article 10 of the SCM Agreement (363)
provides that Members must “ensure” that duties levied for the purpose of offsetting a subsidy are
imposed only “in accordance with” the provisions of Article VI:3 of the GATT 1994 and the SCM
Agreement. Moreover, Article 19.4 of the SCM Agreement, consistent with the language of Article
VI:3 of the GATT 1994, requires that “[n]o countervailing duty shall be levied on any imported
product in excess of the amount of the subsidy found to exist”. (emphasis added) Finally, Article 21.1
of the SCM Agreement provides that “[a] countervailing duty shall remain in force only as long as and
to the extent necessary to counteract subsidization which is causing injury.” (emphasis added) In sum,
these provisions set out the obligation of Members to limit countervailing duties to the amount and
duration of the subsidy found to exist by the investigating authority. These obligations apply to
original investigations as well as to administrative and sunset reviews covered under Article 21 of the
SCM Agreement.”
Para. 140. “As we have mentioned, of the 12 USDOC determinations that are relevant in this dispute,
the “same person” method was applied only in the GOES from Italy case (Case No. 12), an
administrative review conducted under Article 21.2 of the SCM Agreement, which provides:
Article 21
Duration and Review of Countervailing Duties and
Undertakings
…
21.2 The authorities shall review the need for the continued imposition
of the duty, where warranted, on their own initiative or, provided that a
reasonable period of time has elapsed since the imposition of the
definitive countervailing duty, upon request by any interested party
which submits positive information substantiating the need for a review.
Interested parties shall have the right to request the authorities to
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examine whether the continued imposition of the duty is necessary to
offset subsidization, whether the injury would be likely to continue or
recur if the duty were removed or varied, or both. If, as a result of the
review under this paragraph, the authorities determine that the
countervailing duty is no longer warranted, it shall be terminated
immediately.”

Para. 141. “We considered Article 21.2 for the first time in US – Lead and Bismuth II, where we
found that:
[i]n an administrative review pursuant to Article 21.2, the investigating
authority may be presented with “positive information” that the “financial
contribution” has been repaid or withdrawn and/or that the “benefit” no longer
accrues. On the basis of its assessment of the information presented to it by
interested parties, as well as of other evidence before it relating to the period
of review, the investigating authority must determine whether there is a
continuing need for the application of countervailing duties. The investigating
authority is not free to ignore such information. If it were free to ignore this
information, the review mechanism under Article 21.2 would have no
purpose. (364) (emphasis added)

This finding makes it clear that an investigating authority undertaking an administrative review has an
obligation under Article 21.2 of the SCM Agreement to determine whether a “benefit” continues to
exist when information suggesting that a benefit no longer exists is presented to that authority.
According to the United States, our finding in US – Lead and Bismuth II was limited to the specific
circumstances of that case, which, in the interpretation of the United States, were that the state-owned
enterprise and the newly privatized enterprise were two different legal persons. The United States
seeks justification for this view in the references in our Report in US – Lead and Bismuth II to the
“circumstances” of that case (365), and also in our reasoning in paragraph 62 of that Report, in which,
according to the United States, “[t]he Appellate Body … accepted the panel's conclusion that UES was
a distinct new legal person that could not be held accountable for subsidies bestowed upon BSC [the
privatized state-owned enterprise].” (366) (footnote omitted)
Para. 144. “In sum, we reject the characterization made by the United States of our rationale in US –
Lead and Bismuth II, and we reaffirm our finding in that case (367) that an investigating authority, in
an administrative review, when presented with information directed at proving that a “benefit” no
longer exists following a privatization, must determine whether the continued imposition of
countervailing duties is warranted in the light of that information. This obligation is premised, not on
the creation of a new legal person, as the United States insists, but on the possibility that such a change
in ownership has affected the continued existence of a benefit.”
Para. 145. “The Panel stated, and the United States agreed before the Panel and on appeal, that the
“same person” method requires the USDOC to “consider[ ] that the benefit attributed to the stateowned producer can be automatically attributed to the privatized producer without any examination of
the condition of the transaction” when the agency determines the post-privatization entity is not a new
legal person. (368) It is only if the USDOC finds that a new legal person has been created that the
agency will make a determination of whether a benefit exists, and, in such cases, the inquiry will be
limited to the subject of whether a new subsidy has been provided to the new owners.” (369)
Para. 146. “Thus, under the “same person” method, when the USDOC determines that no new legal
person is created as a result of privatization, the USDOC will conclude from this determination,
without any further analysis, and irrespective of the price paid by the new owners for the newlyprivatized enterprise (370), that the newly-privatized enterprise continues to receive the benefit of a
previous financial contribution. This approach is contrary to the obligation in Article 21.2 of the SCM
Agreement that the investigating authority must take into account in an administrative review “positive
information substantiating the need for a review.” Such information could relate to developments with
respect to the subsidy, privatization at arm's length and for fair market value, or some other
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information. The “same person” method impedes the USDOC from complying with its obligation to
examine whether a countervailable “benefit” continues to exist in a firm subsequent to that firm's
change in ownership. Therefore, we find that the “same person” method, as such, is inconsistent with
the obligations relating to administrative reviews under Article 21.2 of the SCM Agreement.”
Para. 147. “In our view, this finding, relating to administrative reviews, leads inevitably to the
conclusion that the “same person” method, as such, is also inconsistent with the obligations of the
SCM Agreement relating to original investigations. In an original investigation, an investigating
authority must establish all conditions set out in the SCM Agreement for the imposition of
countervailing duties. (371) Those obligations, identified in Article 19.1 of the SCM Agreement, read
in conjunction with Article 1, include a determination of the existence of a “benefit”. (372) As in the
administrative reviews, the “same person” method necessarily precludes a proper determination as to
the existence of a “benefit” in original investigations where the pre- and post-privatization entity are
the same legal person. Instead, in such cases, the “same person” method establishes an irrebuttable
presumption that the pre-privatization “benefit” continues to exist after the change in ownership.
Because it does not permit the investigating authority to satisfy all the prerequisites stated in the SCM
Agreement before the imposition of countervailing duties, particularly the identification of a “benefit”,
we find that the “same person” method, as such, is inconsistent with the WTO obligations that apply to
the conduct of original investigations.”
Para. 148. “This brings us to the third kind of determination at issue, namely sunset reviews. The
Panel found that, under Article 21.3 of the SCM Agreement (373), and regardless of whether
administrative reviews under Article 21.2 had been requested since the original investigation, the
importing Member is obliged to consider evidence before it relating to subsidization, and to determine
whether a “benefit” continues to exist following privatization of the investigated firm, before
concluding “whether subsidization exists and is likely to continue or recur”. (374) This finding is
inherent in the Panel's conclusion that “[t]he four determinations made in the context of sunset reviews
and based on the gamma methodology are inconsistent with the SCM Agreement, since the US
Department of Commerce did not examine whether the privatizations, that occurred after the original
imposition of countervailing duties, were at arm's-length and for fair market value.” (375)
Para. 149. “The United States appealed this finding (376), but did not advance any supporting
arguments. We have already determined, in US – Lead and Bismuth II, that the gamma method is
inconsistent with the obligation under Article 21.2 of the SCM Agreement. That obligation requires an
investigating authority in an administrative review, upon receiving information of a privatization
resulting in a change in ownership, to determine whether a “benefit” continues to exist. In our view,
the SCM Agreement, by virtue of Articles 10, 19.4, and 21.1, also imposes an obligation to conduct
such a determination on an investigating authority conducting a sunset review. As we observed earlier
(377), the interplay of GATT Article VI:3 and Articles 10, 19.4 and 21.1 of the SCM Agreement
prescribes an obligation applicable to original investigations as well as to reviews covered under
Article 21 of the SCM Agreement to limit countervailing duties to the amount and duration of the
subsidy found to exist by the investigating authority. Consequently, we see no error in the Panel's
finding that, in sunset reviews, the investigating authority, before deciding to continue to countervail
pre-privatization, non-recurring subsidies, is obliged to “examine the conditions of such privatizations
and to determine whether the privatized producers received any benefit from the prior subsidization to
the state-owned producers”. (378) Therefore, we agree with the Panel that the “four determinations
made in the context of sunset reviews and based on the gamma methodology are inconsistent with the
SCM Agreement [because] the United States failed to determine whether the privatized producers
received any benefit from the financial contributions previously bestowed to the state-owned
producers.” (379)
Para. 150. “We now turn to the question whether the “same person” method is inconsistent with
Article 21.3 of the SCM Agreement, which applies to sunset reviews. We have already found that the
“same person” method fails to ensure that a determination of whether a “benefit” continues to exist
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occurs when the USDOC concludes that no new legal person has been created as a result of
privatization. We have found also that investigating authorities have an obligation to make such a
determination when conducting a sunset review. Therefore, we also find that the “same person”
method, as such, is inconsistent with Article 21.3 of the SCM Agreement.”
Para. 151. “In the light of these reasons, as they apply to original investigations, administrative
reviews, and sunset reviews, we uphold the Panel's conclusion that “the same person methodology is
itself inconsistent with the SCM Agreement”. (380) (emphasis added) We find that the same person
method as such is inconsistent with the SCM Agreement.”
5.

Artigos 21, 21.1, 21.2, 21.3 – O início de sunset reviews pelas próprias autoridades
investigadoras também deve conter evidências de subsídio, dano e nexo causal, porém, o
padrão de prova é inferior àquele exigido para que as autoridades iniciem investigações
originais, que somente deve ocorrer em circunstâncias especiais (inaplicabilidade do
Artigo 11 às revisões - confirmado pelo Órgão de Apelação). O início de sunset reviews
pelas próprias autoridades investigadoras tampouco segue o mesmo padrão aplicado às
revisões iniciadas por requerimento da indústria doméstica (interpretação do Órgão de
Apelação)

Relatório do Painel no caso United States - Countervailing Duties on Certain Corrosion-Resistant
Carbon Steel Flat Products from Germany (US - Carbon Steel), Demandante: Comunidades
Europeias, WT/DS213/R, paras. 8.26-8.38, 3.42 e 8.47-8.49
Este caso traz relevantes interpretações ao Artigo 21.3 do ASMC, referente ao início de sunset reviews
pelas próprias autoridades investigadoras (self-initiation reviews). Primeiramente, o Painel concluiu
não haver no texto do Artigo 21.3 qualquer determinação de que o padrão de provas aplicável ao início
de investigações originais seria também aplicável ao início de sunset reviews. No entanto, o Painel
entendeu não ser possível concluir, apenas com base no “silêncio” do texto do Artigo 21.3, que os
requisitos previstos no Artigo 11.6 do ASMC não seriam necessariamente aplicáveis ao Artigo 21.3.
Dessa forma, o Painel passou a verificar o contexto do Artigo 21.3 e seus objetivos e propósitos
dispostos no ASMC para o alcance de conclusão a respeito. O Painel concluiu que os Drafters do
ASMC estipularam requisitos bastante específicos para o início de investigações originais pelas
próprias autoridades investigadoras. Para o Painel, a linguagem do Artigo 11.6 do ASMC denota clara
intenção dos Drafters em proteger os exportadores do início de investigações sem fundamentos.
Porém, no ver do Painel, tais aspectos não se aplicam às sunset reviews, uma vez que os impactos no
comércio causados pelo início de revisões seriam reduzidos quando comparados àqueles verificados
com o início de investigações originais. Dessa forma, o Painel concluiu não haver quaisquer requisitos
específicos ou evidências necessárias para o início de sunset reviews pelas autoridades investigadoras
[Confirmado pelo Órgão de Apelação]. Portanto, a legislação norte-americana que prevê o início
automático de sunset reviews pelas autoridades investigadoras seria consistente com o ASMC.
Para. 8.26. “We recall that Article 21.3 states:
Notwithstanding the provisions of paragraphs 1 and 2, any definitive [CVD]
shall be terminated on a date not later than five years from its imposition (or
from the date of the most recent review under paragraph 2 if that review has
covered both subsidisation and injury, or under this paragraph), unless the
authorities determine, in a review initiated before that date on their own
initiative or upon a duly substantiated request made by or on behalf of the
domestic industry within a reasonable period of time prior to that date, that the
expiry of the duty would be likely to lead to continuation or recurrence of
subsidisation and injury. The duty may remain in force pending the outcome
of such a review. (381)

We note, at the outset, that nothing in the text of Article 21.3 specifically provides that the evidentiary
standards applicable to the initiation of investigations are also applicable to the initiation of sunset
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reviews. We would expect that the drafters would have been able and chosen to include a clear
indication to that effect, should that have been their intention. Indeed, we agree with the United States'
argument that the absence of a clear indication, for instance, in the form of a cross reference, is all the
more significant given the context of Article 21.3 – that is, the fact that the drafters did provide
explicit indications elsewhere in Article 21, in relation to Articles 12 and 18. It is clear that the drafters
knew how to have obligations set forth in one provision apply in another context. (382) The most
obvious inference we can draw from the absence of a clear indication, therefore, is that the Members
chose not to imply in Article 21.3 the evidentiary requirements of Article 11.6. And we must first find
that the provision contains such requirements before we can find that the United States violated the
provision on the basis of its non-observance of such requirements.”
Para. 8.27. “We cannot, however, conclude on the basis of silence alone that the evidentiary standards
of Article 11.6 necessarily do not apply to sunset reviews. Doing so would mean that the mere absence
of an explicit statement as to the applicability of the evidentiary standards of Article 11.6 is
conclusive. In our opinion, reading the text of Article 21.3 in its context and in light of the object and
purpose of the treaty, as required by the customary rules of treaty interpretation reflected in the Vienna
Convention, means that we cannot treat silence as to the applicability of Article 11.6 as conclusive. An
explicit articulation of the scope of application of the evidentiary standards of Article 11.6 would
certainly be conclusive, in that if the Agreement provided that they applied only in certain
circumstances or did not apply in certain circumstances, such articulation would be determinative; we
find it difficult, however, to consider that silence has the same dispositive value.
While silence could be explained by the drafters' intention for the requirements of the provision not to
apply in any other context, as suggested by the United States, silence could also be explained by the
drafters' belief that it was obvious that it did. In other words, we are unable to conclude solely on the
basis of silence that an evidentiary standard is not implied in Article 21.3. Rather, we believe that we
must consider the context of Article 21.3 – that is, provisions of the SCM Agreement other than
Article 21.3 – and the object and purpose of the SCM Agreement in reaching a conclusion.”
Para. 8.28. “Article 31 of the Vienna Convention does not, in our view, limit us to a literal reading of
the provision in question. Were such a reading to be required, provisions such as Article 15.3 – which
deals with the circumstances in which imports may be cumulated for purposes of injury determinations
– and Article 19 – which deals with the imposition and collection of CVDs – would be limited in ways
that would negatively affect the operation of the Agreement, particularly with respect to sunset
reviews, something that cannot have been intended by the drafters.”
Para. 8.29. “Equally persuasive, we consider, is the case of Article 21.1, which reads:
A [CVD] shall remain in force only as long as and to the extent necessary to
counteract subsidisation which is causing injury.

Were this provision to be read literally, the words “is causing injury” would suggest that a CVD could
only remain in place, including under Article 21.3, where there is likelihood of continuation of
subsidisation and injury, not recurrence. The notion of recurrence contained in Article 21.3, therefore,
has to be implied in Article 21.1, or it would be rendered meaningless. Finally, Article 32.3 (383), if
read literally, would apply only to investigations and reviews initiated pursuant to applications from
the domestic industry, and not initiated on an ex officio basis. Again, this cannot be the case. These
several instances of provisions in the Agreement that, if read literally, would yield irrational results,
confirm our view that we are not limited to a literal reading of the text of Article 21.3.”
Para. 8.30. “We also recall certain statements of the Appellate Body in Canada – Autos. In addressing
the Panel's finding that Article 3.1(b) of the SCM Agreement did not apply to subsidies contingent in
fact upon the use of domestic over imported goods, the Appellate Body stated:
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As we have said [in Japan – Alcohol], and as the Panel [in Canada – Autos]
recalled, “omission must have some meaning”. Yet omissions in different
contexts may have different meanings, and omission, in and of itself, is not
necessarily dispositive. Moreover, while the Panel rightly looked to Article
3.1(a) as relevant context in interpreting Article 3.1(b), the Panel failed to
examine other contextual elements for Article 3.1(b) and to consider the
object and purpose of the SCM Agreement. (384) We consider that these
statements of the Appellate Body make it clear that silence – or omission – is
not controlling, and that interpretation under Article 31 of the Vienna
Convention does not require that silence must be controlling.”

Para. 8.31. “Accordingly, it is important that we first set out the legal framework within which Article
21.3 exists and operates. We recall that paragraph 6(a) of Article VI of the General Agreement on
Tariffs and Trade (“GATT”) 1994, which deals with anti-dumping and CVDs, states:
No contracting party shall levy any anti-dumping or [CVD] on the importation
of any product of the territory of another contracting party unless it determines
that the effect of the dumping or subsidisation, as the case may be, is such as
to cause or threaten material injury to an established domestic industry, or is
such as to retard materially the establishment of a domestic industry.

Further, Article VI:3 states, in relevant part:
The term “[CVD]” shall be understood to mean a special duty levied for the
purpose of offsetting any bounty or subsidy bestowed, directly, or indirectly,
upon the manufacture, production or export of any merchandise. (385)

This definition is confirmed for purposes of the SCM Agreement in footnote 36 to that Agreement,
which reads:
The term “[CVD]” shall be understood to mean a special duty levied for the
purpose of offsetting any subsidy bestowed directly or indirectly upon the
manufacture, production or export of any merchandise, as provided for in
paragraph 3 of Article VI of GATT 1994.

The two GATT provisions, in our view, set out the purpose of CVDs and the general circumstances in
which they may be levied as well as give some indication of the object and purpose of the SCM
Agreement.”
Para. 8.32. “Part V of the SCM Agreement sets out the specific substantive and procedural conditions
that must be met for the WTO-consistent imposition of CVDs. Particularly noteworthy are Articles 10
and 19.4, which read, respectively:
Members shall take all necessary steps to ensure that the imposition of a
[CVD] on any product of the territory of any Member imported into the
territory of another Member is in accordance with the provisions of Article VI
of GATT 1994 and the terms of this Agreement. [CVDs] may only be
imposed pursuant to investigations initiated and conducted in accordance with
the provisions of this Agreement and the Agreement on Agriculture. (386)
No [CVD] shall be levied on any imported product in excess of the amount of
the subsidy found to exist, calculated in terms of subsidisation per unit of the
subsidised and exported product. (387)

Article VI of the GATT 1994 and Part V of the SCM Agreement must, thus, be seen as not only
explaining the purpose of CVDs but also constituting the framework of rights and obligations within
which CVDs exist. This complex framework of rights and obligations is the context in which we
consider we must interpret Article 21.3.”
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Para. 8.33. “Let us now situate Article 21.3 in its immediate context. We recall that Article 21.1 sets
out a fundamental obligation, which relates to the above provisions of Article VI of the GATT 1994:
A [CVD] shall remain in force only as long as and to the extent necessary to
counteract subsidisation which is causing injury.

In other words, a Member must ensure that any CVD only remains in place under these circumstances.
Articles 21.2 and 21.3 are, therefore, further articulations, in respect of certain specific scenarios, of
the ongoing obligation contained in Article 21.1. Article 21.2 provides the modalities for compliance
with this obligation during the period of application of a CVD, while Article 21.3 provides the
modalities for compliance with this obligation upon expiry of that period. Both provisions emphasise
the basic discipline on the imposition of CVDs, that they can only apply where subsidisation causes or
is likely to cause injury.”
Para. 8.34. “We now examine Article 11.6, the evidentiary standards of which the European
Communities argues are implied in Article 21.3, and which provides:
If, in special circumstances, the authorities concerned decide to initiate an
investigation without having received a written application by or on behalf of
a domestic industry for the initiation of such investigation, they shall proceed
only if they have sufficient evidence of the existence of a subsidy, injury and
causal link, as described in paragraph 2, to justify the initiation of an
investigation.

Again, we recognise, at the outset, that nothing in the text of the provision provides for its evidentiary
standards to be implied in Article 21.3. What is clear from this language, however, is that a CVD
investigation cannot be self-initiated by an investigating authority unless the requirement of sufficient
evidence of subsidisation, injury, and causation is met. Investigating authorities must ensure that they
are in the possession of such evidence. The terms of the provision are unequivocal. Such mandatory
and conditional (“in special circumstances”; “only if”; “to justify”) language would suggest that the
drafters had an important consideration in mind in drafting this provision, reflected in the precise
choice of words. In particular, the mandatory nature and conditional language of the provision convey,
in our view, that the drafters sought a particular outcome, to protect exporters and prevent trade
harassment through initiation of groundless investigations.”
Para. 8.35. “It is in light of this rationale for the inclusion of evidentiary standards for self-initiation of
CVD investigations and the requirement of sufficient evidence that we must address the European
Communities' claim that such standards are implied in Article 21.3. In this regard, we must consider
whether the rationale of protection of exporters is equally applicable to sunset reviews as it is to CVD
investigations. It would seem to us that, while the initiation – whether upon application by a domestic
industry or on the initiative of the investigating authorities – of a CVD investigation clearly has a
chilling effect on trade in the product concerned, it is less clear that the initiation of a sunset review of
an existing CVD has the same effect.”
Para. 8.36. “Essentially, we do not see how trade in a product subject to a CVD would suffer a
chilling effect upon initiation of a sunset review additional to that already in existence. And this
existing chilling effect would only be completely mitigated upon actual expiry of the CVD, not the
possibility of its expiry, contrary to the suggestion of the European Communities. Certainly, the
potential for impact on trade is less in case of the initiation of a sunset review than that of an
investigation. If anything, the initiation of a sunset review while it might not allow for a positive
impact that might otherwise have occurred through the expiry of the CVD, might also have a positive
impact on trade flows (in the expectation of a possible expiry of the CVD), rather than have a negative
impact per se. In sum, given the framework of disciplines that governs the imposition of CVDs and the
role of the SCM Agreement in ensuring that CVDs do not unjustifiably impede international trade, we
find it difficult to see how self-initiation of a CVD investigation could be considered comparable to
self-initiation of a sunset review of a CVD.”
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Para. 8.37. “While the European Communities is correct in stating that “[a]pplications under [Article]
11.5 [sic] and requests under [Article] 21.3 are aimed at securing the same objective, that is to avoid
unjustified disruptions in international trade on the basis of allegations and claims that are manifestly
incorrect” (388), there is no dispute over the evidentiary standards required to be fulfilled for initiation
upon requests under Article 21.3 by the domestic industry. Rather, the focus of this claim is selfinitiation, and the dispute is over whether, in the absence of language like that contained in Article
11.6 – which clearly characterizes the self-initiation of investigations as something that occurs “in
special circumstances” and sets out the requirement of “sufficient evidence of a subsidy, injury and
causal link” before an investigating authority may self-initiate – Article 21.3 must in respect of selfinitiation be understood to include a requirement of some degree of evidentiary support as well.”
Para. 8.38. “We recall that Article 11.2 of the Agreement sets out in detail the evidentiary standards to
be met by written applications by or on behalf of a domestic industry, and Article 11.6 indicates that
the investigating authorities must satisfy the same evidentiary standards before they can proceed to
self-initiate. The marked difference between the terms of Articles 11.2 and 11.6, on the one hand, and
those of Article 21.3, on the other, suggests that the drafters did not intend the self-initiation of sunset
reviews to be held to the same evidentiary standards as the self-initiation of investigations or indeed to
any evidentiary standards at all. To our minds, the terms of Article 21.3 (“in a review initiated … on
[the investigating authorities’] own initiative or upon a duly substantiated request made by or on
behalf of the domestic industry”) suggest that the drafters considered the self-initiation of sunset
reviews to be simply one of two modalities for the initiation of sunset reviews – and not something
that occurs “in special circumstances” – and it therefore follows that self-initiation does not require the
fulfillment of particular evidentiary standards. It is simply one way for investigating authorities to
commence a sunset review, something which must be undertaken to determine whether a CVD may
remain in place past the five-year deadline set out in the Agreement.”
Para. 8.42. “Thus, while we neither adopt nor endorse the “shift[s] the burden of proof” language used
by the European Communities – language not used by the Agreement itself – it is clear that, in the
absence of an affirmative determination by an investigating authority, CVDs may not be maintained
beyond a five-year period. It is also clear that any such determination must be correctly reasoned and
based on positive evidence. We cannot, however, see how the automatic self-initiation of sunset
reviews runs afoul of that obligation in any way. The initiation of a review is merely the beginning of
a process leading to a determination as to whether or not subsidisation and injury are likely to continue
or recur. The standards for the initiation of a review – whether on the initiative of an investigating
authority or upon request by the domestic industry – in no way prejudge the standards applied by an
investigating authority in reaching the substantive determination to be made in that review. In sum, it
seems to us that the European Communities' argument is based upon an incorrect equation of the
standards for the initiation of a review with those for the substantive determination to be made in a
review.”
Para. 8.47. “While we do not disagree that application of evidentiary standards to self-initiation of
sunset reviews would ensure a certain balance between the disciplines applicable to investigations and
those applicable to sunset reviews, it is nonetheless difficult to conclude on that basis alone that the
same evidentiary standards apply to self-initiation in both instances. As the Appellate Body has stated,
in EC – Hormones:
The fundamental rule of treaty interpretation requires a treaty interpreter to
read and interpret the words actually used by the agreement under
examination, not words the interpreter may feel should have been used. (389)

In our opinion, the conclusion to be reached in applying the customary rules of treaty interpretation to
Article 21.3 is quite clear. Article 21.3 establishes no requirement that investigating authorities have
any evidence before they may self-initiate sunset reviews.”
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Para. 8.48. “Seeking to confirm the meaning resulting from the application of Article 31, as permitted
by Article 32 (390) of the Vienna Convention, we found that the negotiating history of the SCM
Agreement does not provide guidance in respect of this question. An examination of the work of the
Negotiating Group on Subsidies and Countervailing Measures and, in particular, of the discussion of a
sunset clause, reveals no reference to evidentiary standards for the initiation of sunset reviews,
whether for self-initiation or initiation upon request by the domestic industry.”
Para. 8.49. “We therefore find that no evidentiary standards are applicable to the self-initiation of
sunset reviews under Article 21.3. (391) We thus conclude that US CVD law and the accompanying
regulations are consistent with the SCM Agreement in respect of the automatic self-initiation of sunset
reviews, and accordingly reject the European Communities' claim in this regard.”
Relatório do Órgão de Apelação no caso United States - Countervailing Duties on Certain
Corrosion-Resistant Carbon Steel Flat Products from Germany (US - Carbon Steel), Demandante:
Comunidades Europeias, WT/DS213/R, paras. 103-105, 108-109 e 116-118
O Órgão de Apelação confirmou o entendimento do Painel de que os requisitos previstos no Artigo 11
do ASMC, a respeito de início de investigações originais pelas autoridades investigadoras, não são
aplicáveis ao Artigo 21.3, referente ao início de sunset reviews. Ademais, no entendimento do Órgão
de Apelação, o padrão de prova aplicável ao início de revisões a pedido da indústria doméstica é
diferente daquele previsto para as revisões iniciadas pelas autoridades investigadoras. Isso porque para
o caso de revisões iniciadas a pedido da indústria doméstica, deve-se apresentar requerimento
“devidamente fundamentado”, qualificação essa não presente na hipótese de revisões iniciadas pelas
autoridades investigadoras.
Para. 103. “As we have seen, Article 21.3 requires the termination of countervailing duties within five
years unless the prescribed determination is made in a review. Article 21.3 contemplates initiation of
this review in one of two alternative ways, as is made clear through the use of the word “or”. Either
the authorities may make their determination “in a review initiated … on their own initiative”; or,
alternatively, the authorities may make the determination “in a review initiated … upon a duly
substantiated request made by or on behalf of the domestic industry …”. The words “duly
substantiated” qualify only the authorization to initiate a review upon request made by or on behalf of
the domestic industry. No such language qualifies the first method for initiating a sunset review,
namely self-initiation of a review by the authorities.”
Para. 104. “In principle, when a provision refers, without qualification, to an action that a Member
may take, this serves as an indication that no limitation is intended to be imposed on the manner or
circumstances in which such action may be taken. However, because the task of interpreting a treaty
provision does not end with a bare examination of its text, the absence of an express limitation on
Members' ability to take a certain action is not dispositive of whether any such limitation exists.” (392)
Para. 105. “Before leaving our analysis of the text of Article 21.3 of the SCM Agreement, we, lastly,
note that the provision contains no explicit cross-reference to evidentiary rules relating to initiation,
such as those contained in Article 11.6. We believe the absence of any such cross-reference to be of
some consequence given that, as we have seen (393), the drafters of the SCM Agreement have made
active use of cross-references, inter alia, to apply obligations relating to investigations to review
proceedings. In our view, the omission of any express cross-reference thus serves as a further
indication that the negotiators of the SCM Agreement did not intend the evidentiary standards
applicable to the self-initiation of investigations under Article 11 to apply to the self-initiation of
reviews under Article 21.3.”
Para. 108. “Article 21.2 differs from Article 21.3 in that the former identifies certain circumstances in
which the authorities are under an obligation to review (“shall review”) whether the continued
imposition of the countervailing duty is necessary. In contrast, the principal obligation in Article 21.3
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is not, per se, to conduct a review, but rather to terminate a countervailing duty unless a specific
determination is made in a review. We note that Article 21.2 sets down an explicit evidentiary
standard for requests by interested parties for a review under that provision. In order to trigger the
authorities' obligation to conduct a review, such requests must, inter alia, include “positive
information substantiating the need for review”. Article 21.2 does not, on its face, apply this same
standard to the initiation by authorities “on their own initiative” of a review carried out under that
provision. Thus, Article 21.2 contemplates that, for reviews carried out pursuant to that provision, the
self-initiation by the authorities of a review is not governed by the same standards that apply to
initiation upon request by other parties.”
Para. 109. “As we have noted earlier, the fourth paragraph of Article 21 explicitly applies to Article
21.3 reviews the detailed rules set out in Article 12 of the SCM Agreement regarding evidence and
procedure in the conduct of investigations. (394) However, the rules on evidence and procedure
contained in Article 12 do not relate to the initiation of such investigations. (395) Rather, the rules
relating to evidence needed to initiate an investigation are set out in Article 11, which is not referred to
in Article 21.4. The fact that the rules in Article 11 governing such matters are not incorporated by
reference into Article 21.3 suggests that they are not, ipso facto, applicable to sunset reviews.”
Para. 116. “In sum, our review of the context of Article 21.3 of the SCM Agreement reveals no
indication that the ability of authorities to self-initiate a sunset review under that provision is
conditioned on compliance with the evidentiary standards set forth in Article 11 of the SCM
Agreement relating to initiation of investigations. Nor do we consider that any other evidentiary
standard is prescribed for the self-initiation of a sunset review under Article 21.3.”
Para. 117. “This is not to say that authorities may continue the countervailing duties after five years in
the absence of evidence that the expiry of the duty would be likely to lead to continuation or
recurrence of subsidization and injury. Article 21.3 prohibits the continuation of countervailing duties
unless a review is undertaken and the prescribed determination, based on adequate evidence, is made.”
(396)
Para. 118. “For all of these reasons, we agree with the Panel that Article 21.3 of the SCM Agreement
does not prohibit the automatic self-initiation of sunset reviews by investigating authorities. (397)
Accordingly, we uphold the Panel's finding in paragraph 9.1(a) of the Panel Report that:
US CVD law and the accompanying regulations are consistent with Article
21, paragraphs 1 and 3, and Article 10 of the SCM Agreement in respect of
the application of evidentiary standards to the self-initiation of sunset
reviews.”

6.

Artigos 21 e 21.3 – Os métodos de coleta de prova previstos no Artigo 12 do ASMC
podem ser utilizados em sunset reviews

Relatório do Painel no caso United States - Countervailing Duties on Certain Corrosion-Resistant
Carbon Steel Flat Products from Germany (US - Carbon Steel), Demandante: Comunidades
Europeias, WT/DS213/R, para. 8.115
Neste caso o Painel concluiu que, quando necessário, a autoridade investigadora poderá utilizar, em
sunset reviews, os métodos de coleta de prova para investigações originais previstos no Artigo 12 do
ASMC.
Para. 8.115. “Thus, it appears that the US DOC made an assessment of the rate at which subsidisation
was likely to continue or recur. We recall, however, our finding above that the determination of the
investigating authority must rest on an adequate factual basis. We therefore consider whether the US
DOC's assessment of the likelihood of whether subsidisation would continue or recur rested on an
adequate factual basis, consistent with the requirements of Article 21.3. We consider that in the
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context of a sunset review under Article 21.3 of the SCM Agreement, an investigating authority
should collect relevant facts and base its likelihood analysis on those facts. These facts will include,
among others, changes in the original subsidy programmes, any new subsidy programmes introduced
following the imposition of the original CVD, potential subsidy programmes, and benefits that flow or
may flow from these programmes to the exporters. Such relevant facts may be in the possession of
either the investigating authorities or the interested parties. Article 12 of the Agreement, which
governs, inter alia, the collection of evidence, is specifically incorporated into Article 21. Therefore,
where necessary in sunset reviews, the investigating authorities may make use of the methods
provided for in Article 12 for the collection of evidence, as they do in original investigations.”
7.

Artigos 21 e 21.3 – O padrão de minimis estabelecido no Artigo 11.9 não se aplica às
sunset reviews

Relatório do Órgão de Apelação no caso United States - Countervailing Duties on Certain
Corrosion-Resistant Carbon Steel Flat Products from Germany (US - Carbon Steel), Demandante:
Comunidades Europeias, WT/DS213/R, para. 87-92
No tocante às sunset reviews, ao interpretar o histórico de negociação dos Acordos da OMC, o Órgão
de Apelação estabeleceu que o padrão de minimis previsto no Artigo 11.9 do ASMC não se aplica às
revisões, uma vez que tais processos são diferentes e possuem propósitos distintos. O Órgão de
Apelação reverteu a decisão do Painel a esse respeito.
Para. 87. “We further observe that original investigations and sunset reviews are distinct processes
with different purposes. The nature of the determination to be made in a sunset review differs in
certain essential respects from the nature of the determination to be made in an original investigation.
For example, in a sunset review, the authorities are called upon to focus their inquiry on what would
happen if an existing countervailing duty were to be removed. In contrast, in an original investigation,
the authorities must investigate the existence, degree and effect of any alleged subsidy in order to
determine whether a subsidy exists and whether such subsidy is causing injury to the domestic
industry so as to warrant the imposition of a countervailing duty. These qualitative differences may
also explain the absence of a requirement to apply a specific de minimis standard in a sunset review.”
Para. 88. “At the same time, we wish to underline the thrust of Article 21.3 of the SCM Agreement.
An automatic time-bound termination of countervailing duties that have been in place for five years
from the original investigation or a subsequent comprehensive review is at the heart of this provision.
Termination of a countervailing duty is the rule and its continuation is the exception. The continuation
of a countervailing duty must therefore be based on a properly conducted review and a positive
determination that the revocation of the countervailing duty would “be likely to lead to continuation or
recurrence of subsidization and injury.” Where the level of subsidization at the time of the review is
very low, there must be persuasive evidence that revocation of the duty would nevertheless lead to
injury to the domestic industry. Mere reliance by the authorities on the injury determination made in
the original investigation will not be sufficient. (398) Rather, a fresh determination, based on credible
evidence, will be necessary to establish that the continuation of the countervailing duty is warranted to
remove the injury to the domestic industry.”
Para. 89. “For these reasons, we consider that the non-application of an express de minimis standard
at the review stage, and limiting the application of such a standard to the investigation phase alone,
does not lead to irrational or absurd results. Accordingly, we do not consider it strictly necessary to
have recourse to the supplementary means of interpretation identified in Article 32 of the Vienna
Convention.”
Para. 90. “In any event, we consider that recourse to the negotiating history of the SCM Agreement
tends to confirm our view as to the meaning of Article 21.3. We note that the two issues, namely the
application of a specific de minimis standard in investigations, and the introduction of a time-bound
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limitation on the maintenance of countervailing duties, were considered to be highly important and
were the subject of protracted negotiations. Specific provisions dealing with each of these two issues
were viewed as necessary to improve the existing disciplines of the GATT and of the Tokyo Round
Subsidies Code. The final texts of Article 11.9 and of Article 21.3 were the result of a carefully
negotiated compromise that drew from a number of different proposals, reflecting divergent interests
and views. We further note in this respect that none of the participants in this appeal pointed to any
document indicating that the inclusion of a de minimis threshold was ever considered in the
negotiations on sunset review provisions leading to the text of Article 21.3.” (399)
Para. 91. “We are of the view that a finding on our part that the de minimis standard of Article 11.9 is
implied in sunset reviews under Article 21.3 would upset the delicate balance of rights and obligations
attained by the parties to the negotiations, as embodied in the final text of Article 21.3. Such a finding
would be contrary to the requirement of Article 3.2, repeated in Article 19.2 of the DSU, that our
findings and recommendations “cannot add to or diminish the rights and obligations provided in the
covered agreements”.”
Para. 92. “For the reasons set forth above, we are unable to conclude that the de minimis standard set
forth in Article 11.9 of the SCM Agreement is implied in Article 21.3 of the Agreement. We, therefore,
reverse the finding of the Panel that “the de minimis standard of Article 11.9 is implied in Article
21.3”.” (400)
8.

Artigos 21 e 21.2 – Há dois tipos de revisões: (i) a que verifica a existência dos subsídios;
e (ii) a que verifica a existência de possível dano, caso modifique-se (ou revogue-se) a
medida compensatória

Relatório do Painel no caso United States - Preliminary Determinations with Respect to Certain
Softwood Lumber from Canada (US - Softwood Lumber), Demandante: Canadá, WT/DS236/R,
para. 7.151
Neste caso, o Painel analisou os diferentes mecanismos de revisões previstos no Artigo 21.2 do
ASMC, concluindo haver dois tipos: (i) o que verifica a existência dos subsídios; e (ii) o que verifica
os efeitos sobre a indústria doméstica caso se modifique ou revogue a medida compensatória. O Painel
concluiu que o Artigo 21.2 do ASMC é silente com relação às revisões administrativas.
Para. 7.151. “In view of the nature of Canada's claim the first question that we must address is the
nature of the obligations under Article 21.2 SCM Agreement, and in particular, whether that provision
requires “administrative reviews” as that term is used in this dispute, i.e. the yearly review procedure
undertaken by the United States in its retrospective duty assessment system. Here, we agree with the
United States that Article 21.2 SCM Agreement deals with different kinds of review mechanisms,
requiring the authority to provide for the right of interested parties to request the authorities to
examine whether the continued imposition of the duty is necessary to offset subsidization, whether the
injury would be likely to continue or recur if the duty were removed or varied, or both. Thus, the first
type of review addresses the question of whether subsidization is present at all, while the second type
of review, by its very terms, has to do primarily with injury questions, that is, the effect on the
domestic industry of changing or removing entirely the countervailing duty. This second type of
review thus does not have to do with finalizing the rate of countervailing duty during a particular
period for which estimated duties have been collected, but rather with the underlying need and
rationale, from the standpoint of the affected domestic industry, for maintaining a countervailing duty.
In short, Article 21.2 SCM Agreement is silent on the question of “administrative reviews”.”
9.

Artigo 21 – As regras aplicáveis às investigações originais não são, ipso facto, aplicáveis
às revisões de medidas compensatórias
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Nos casos abaixo, o Painel reafirmou entendimentos do Órgão de Apelação e de outros Painéis a
respeito da inaplicabilidade ipso facto das regras relativas às investigações originais em revisões de
medidas compensatórias, uma vez que as revisões são procedimentos distintos, com diferentes
propósitos.
Relatório do Painel no caso United States - Laws, Regulations and Methodology for Calculating
Dumping Margins - “Zeroing” (US - Zeroing), Demandante: Comunidades Europeias,
WT/DS294/R, paras. 7.181-7.183 e 7.186
Para. 7.181. “The Appellate Body has held that a provision that applies to a countervailing duty or
antidumping investigation is not automatically applicable to provisions of the SCM Agreement and the
AD Agreement that deal with proceedings that take place following the imposition of a countervailing
or anti-dumping duty.”
Para. 7.182. “As affirmed by the Appellate Body in US – Carbon Steel and US – Corrosion-Resistant
Steel Sunset Review, rules relating to due process aspects of investigations contained in Article 12 of
the SCM Agreement and Article 6 of the AD Agreement apply to reviews under Article 21 of the SCM
Agreement and Article 11 of the AD Agreement only because they are expressly referred to in those
provisions.” (401)
Para. 7.183. “Similarly, in US – Oil Country Tubular Goods Sunset Reviews, the Appellate Body
found that Article 3.3 of the AD Agreement, which allows for a cumulative assessment of the effects of
imports where imports from more than one country “are simultaneously subject to anti-dumping
investigations”, does not apply in the context of sunset reviews under Article 11.3 of the AD
Agreement:
This provision plainly speaks to the situation [w]here imports of a product
from more than one country are simultaneously subject to anti-dumping. It
makes no mention of injury analyses undertaken in any proceeding other than
original investigations; nor do we find a cross-reference to Article 11, the
provision governing review of anti-dumping duties, which itself makes no
reference to cumulation. We therefore find Articles 3.3 and 11.3, on their
own, not to be instructive on the question of the permissibility of cumulation
in sunset reviews (...).” (402)

Para. 7.186. “To conclude, relevant Appellate Body and panel reports reveal a clear pattern: the
concept of an “investigation” in countervailing duty and anti-dumping proceedings, when used to refer
to a proceeding or phase of a proceeding, has been consistently distinguished from duty assessment
and reviews as a unique phase with a distinct purpose, and, as a consequence, rules applicable to
investigations have been found not to be ipso facto applicable to other phases of countervailing duty
and anti-dumping proceedings. No Appellate Body or panel report has found that the dictionary
definition of the word “investigation” is determinative of the interpretation of that concept in the AD
Agreement and that, as a consequence, the concept of “investigation” in the SCM Agreement and AD
Agreement applies to any provision, including Articles 19 and 21 of the SCM Agreement and Articles
9 and 11 of the AD Agreement, that can be characterized as contemplating a systematic examination,
inquiry or careful study.” (403)
Relatório do Painel no caso United States – Measures Relating to Zeroing and Sunset Reviews (US
– Sunset Reviews), Demandante: Japão, WT/DS322/R, para. 7.214
Para. 7.214. “Third, while the AD Agreement does not define the word “investigation”, it does not
follow that “investigation” in Article 2.4.2 must necessarily be interpreted in accordance with a
generic dictionary definition of that word. The concept of “investigation” in the AD Agreement in most
cases refers to the particular phase of the proceeding in which the authorities determine whether
conditions exist justifying the imposition of an anti-dumping measure. (404) That “investigation” has a
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specific meaning is also apparent from the fact that Articles 11.4 and 12.3 provide that certain rules
contained in Article 6 applicable to “investigations” shall also apply to “reviews” and from the
distinction made in Article 18 between “investigations” and reviews. (405) Fourth, reports of panels
and the Appellate Body provide ample support for the view that investigations are phases or stages
that are distinct from other phases or stages of anti-dumping and countervailing duty proceedings, that
there is a difference between the purpose of investigations and the purpose of other phases of antidumping or countervailing duty proceedings, and that provisions that apply to investigations do not
ipso facto apply to other stages or phases of anti-dumping and countervailing duty proceedings, such
as sunset reviews under Article 11 of the AD Agreement or Article 21 of the SCM Agreement.” (406)
(407)
10.

Artigos 21 e 21.1 – O Artigo 21.1 aplica-se apenas após a imposição dos direitos
compensatórios. Tal dispositivo não regula a aplicação dos direitos em si, mas sim a sua
duração

Relatório do Painel no caso Japan - Countervailing Duties on Dynamic Random Access Memories
from Korea (Japan - DRAMs), Demandante: República da Coreia, WT/DS336/R, para. 7.350
Neste caso, o Painel concluiu que o Artigo 21.1 do ASMC diz respeito ao período de tempo que
determinada medida compensatória deve permanecer em vigor, e não às circunstâncias nas quais tal
medida entrou em vigor. Portanto, o Artigo 21.1 aplica-se apenas após a imposição das medidas
compensatórias.
Para. 7.350. “At the outset, we reject Korea's claim insofar as it is based on Article 21.1 of the SCM
Agreement. In our view, this provision applies once countervailing duties have been imposed. It does
not govern duty imposition per se. Consistent with the title of Article 21, which reads “Duration and
Review of Countervailing Duties and Undertaking”, Article 21.1 concerns the duration of
countervailing measures, ensuring that they “remain in force” only as long as, and to the extent,
necessary. The focus, therefore, is on the amount of time that a duty may remain in force, rather than
the circumstances under which that duty initially entered into force. We therefore agree with the
Appellate Body's analysis of this provision as imposing disciplines regarding the “continued
application” of countervailing duties, which apply “after the imposition” thereof.” (408)
11.

Artigos 21.1, 21.2 e 21.3 – A determinação da probabilidade de continuação ou
recorrência de subsídios fundamentada em evidências obtidas na investigação original e
em revisões subsequentes é consistente com o Artigo 21.3. A autoridade investigadora
não precisa utilizar o mesmo cálculo da taxa de subsídios usado na investigação original,
podendo considerar eventuais mudanças de circunstâncias

Panel Report, United States - Countervailing Duties on Certain Corrosion-Resistant Carbon Steel
Flat Products from Germany (US - Carbon Steel), Demandante: Comunidades Europeias,
WT/DS213/R and Corr.1, adopted 19 December 2002, as modified by the Appellate Body
Report, WT/DS213/AB/R and Corr.1, paras. 8.91-8.96
Neste caso, o Painel concluiu que a determinação da probabilidade de continuação ou recorrência de
subsídios deve ser devidamente fundamentada em fatos. Tal determinação, quando baseada na análise
das evidências colhidas durante a investigação original e revisões subsequentes, é consistente com o
Artigo 21.3 do ASMC. Por outro lado, o Painel também entendeu que, na determinação da
probabilidade de continuação ou recorrência de subsídios, as autoridades podem considerar eventuais
mudanças de circunstâncias, e não precisam utilizar o mesmo cálculo da taxa de subsídios utilizado na
investigação original.
Para. 8.91. “Article 21.3 reflects the application of the general rule set out in Article 21.1 - that a
CVD shall remain in place only as long as necessary – in the specific instance where five years have
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elapsed since the imposition of a CVD. Article 21.2 reflects the same general rule in a different
circumstance, when a reasonable period has elapsed since the imposition of the duty, and it is deemed
necessary to review the need for the continued imposition of the duty. We also note that one of the
principal objects of the SCM Agreement is to regulate the imposition of CVD measures. Article 21.3
effectuates that purpose by providing that after five years, a CVD should be terminated unless the
investigating authorities determine that there is a likelihood of continuation or recurrence of
subsidisation and injury.”
Para. 8.92. “The question we must consider next is what it means to “determine” that subsidisation is
likely to continue or recur. (409) In our opinion, although there is no specific language in the SCM
Agreement to that effect, it goes without saying that any determination made by investigating
authorities under the SCM Agreement must be properly substantiated in order for that determination to
be legally justified. In this regard, the Appellate Body has stated in US – Lamb:
[C]ompetent authorities must have a sufficient factual basis to allow them to
draw reasoned and adequate conclusions concerning the situation of the
“domestic industry”. (410)

We recognise that the Appellate Body's statement refers to the basis of an injury determination in a
safeguard investigation. Yet, as far as the adequacy of the factual basis for a determination is
concerned, we see no reason to distinguish between injury determinations in a safeguard investigation
and a determination of the likelihood of continuation or recurrence of subsidisation in a CVD sunset
review.”
Para. 8.93. “We also note the decision of the Panel in US – DRAMS in which the Panel stated:
Accordingly, we must assess the essential character of the necessity involved
in cases of continued imposition of an anti-dumping duty. We note that the
necessity of the measure is a function of certain objective conditions being in
place, i.e. whether circumstances require continued imposition of the antidumping duty. That being so, such continued imposition must, in our view, be
essentially dependent on, and therefore assignable to, a foundation of positive
evidence that circumstances demand it. In other words, the need for the
continued imposition of the duty must be demonstrable on the basis of the
evidence adduced. (411)

Although the decision of the Panel was made as part of a review under Article 11.2 of the AD
Agreement we believe this excerpt provides helpful guidance for our case relative to the adequacy of
the factual basis for a determination.”
Para. 8.94. “Based on the two foregoing decisions, we consider that a determination of likelihood
under Article 21.3 must rest on a sufficient factual basis.”
Para. 8.95. “An investigating authority's determination of the likelihood of continuation or recurrence
of subsidisation should rest on the evaluation of the evidence that it has gathered during the original
investigation, the intervening reviews and finally the sunset review. In our view, a likelihood analysis
based on this evidentiary framework would be consistent with the requirements of Article 21.3.”
Para. 8.96. “In our view, one of the components of the likelihood analysis in a sunset review under
Article 21.3 is an assessment of the likely rate of subsidisation. We do not consider, however, that an
investigating authority must, in a sunset review, use the same calculation of the rate of subsidisation as
in an original investigation. What the investigating authority must do under Article 21.3 is to assess
whether subsidisation is likely to continue or recur should the CVD be revoked. This is, obviously, an
inherently prospective analysis. Nonetheless, it must itself have an adequate basis in fact. The facts
necessary to assess the likelihood of subsidisation in the event of revocation may well be different
from those which must be taken into account in an original investigation. Thus, in assessing the
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likelihood of subsidisation in the event of revocation of the CVD, an investigating authority in a sunset
review may well consider, inter alia, the original level of subsidisation, any changes in the original
subsidy programmes, any new subsidy programmes introduced after the imposition of the original
CVD, any changes in government policy, and any changes in relevant socio-economic and political
circumstances.”
III.

Comentários

A interpretação do Artigo 21 do ASMC realizada pelos Painéis estabelecidos nos casos expostos
acima e pelo Órgão de Apelação concretizou o entendimento quanto à necessidade de que autoridades
investigadoras realizem determinação positiva da existência do subsídio em revisões. Isto é, para se
determinar a necessidade de prorrogação de uma medida compensatória, deve-se realizar exame dos
fatos colocados à disposição das autoridades investigadoras, para se alcançar conclusões devidamente
fundamentadas com relação à existência do benefício.
Ademais, com base nos casos examinados, é possível verificar existir entendimento pacífico dos
Painéis e do Órgão de Apelação de que revisões são processos diferentes que possuem propósitos
distintos das investigações originais.
Dessa forma, os requisitos e condições exigidos para se iniciar investigações originais ou para a
imposição de medidas compensatórias não são automáticos e necessariamente aplicáveis ao início de
revisões ou para se determinar a necessidade de prorrogação de tais medidas, uma vez que o padrão de
prova das revisões é distinto daquele previsto para as investigações originais.
FOOTNOTES:
Footnote 358: Panel Report, para. 6.71.
Footnote 359: Panel Report, para. 6.70.
Footnote 360: Ibid., para. 6.73.
Footnote 361: Article 21.1 of the SCM Agreement.
Footnote 362: Article VI:3 of the GATT 1994 provides as follows: “No countervailing duty shall be levied on any product of
the territory of any contracting party imported into the territory of another contracting party in excess of an amount equal to
the estimated bounty or subsidy determined to have been granted, directly or indirectly, on the manufacture, production or
export of such product in the country of origin or exportation, including any special subsidy to the transportation of a
particular product.” (emphasis added)
Footnote 363: Article 10 of the SCM Agreement provides as follows: “Members shall take all necessary steps to ensure that
the imposition of a countervailing duty on any product of the territory of any Member imported into the territory of another
Member is in accordance with the provisions of Article VI of GATT 1994 and the terms of this Agreement. Countervailing
duties may only be imposed pursuant to investigations initiated and conducted in accordance with the provisions of this
Agreement and the Agreement on Agriculture.” (emphasis added, footnotes omitted)
Footnote 364: Appellate Body Report, US – Lead and Bismuth II, para. 61.
Footnote 365: Ibid., paras. 68 and 74.
Footnote 366: United States' appellant's submission, para. 16.
Footnote 367: Appellate Body Report, US – Lead and Bismuth II, para. 62.
Footnote 368: Panel Report, para. 7.78. See also ibid., para. 7.77: “In the Panel's view, the United States’ same person
methodology, as such, prohibits the examination of the conditions of the privatization-transaction when the privatized
producer is not a distinct legal person based on criteria relating mainly to the industrial activities of the producers concerned.
In applying its methodology the US Department of Commerce does not assess whether the privatized producer has received
any benefit from prior financial contributions. This requirement of the “same person” method was confirmed by the United
States in its responses to questioning at the oral hearing.”
Footnote 369: United States' responses to questioning at oral hearing.
Footnote 370: See supra, footnote 182.
Footnote 371: Appellate Body Report, US – Lead and Bismuth II, para. 63.
Footnote 372: Article 19.1 permits the imposition of a countervailing duty only after the investigating authority has found a
subsidy (as defined in Article 1), injury, and a causal link between the two.
Footnote 373: Article 21.3 of the SCM Agreement provides that: “Notwithstanding the provisions of paragraphs 1 and 2, any
definitive countervailing duty shall be terminated on a date not later than five years from its imposition (or from the date of
the most recent review under paragraph 2 if that review has covered both subsidization and injury, or under this paragraph),
unless the authorities determine, in a review initiated before that date on their own initiative or upon a duly substantiated
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request made by or on behalf of the domestic industry within a reasonable period of time prior to that date, that the expiry of
the duty would be likely to lead to continuation or recurrence of subsidization and injury. The duty may remain in force
pending the outcome of such a review.” (footnote omitted)
Footnote 374: Panel Report, paras. 7.114–7.116. The Panel found this conclusion consistent with that reached by the United
States Court of International Trade when it found that the USDOC's practices in sunset reviews are inconsistent with the
United States legislation, as “[b]y its nature, then, a sunset review is designed to account for changes in law that have a
bearing on whether countervailable subsidies will continue or recur.” (Panel Report, footnote 359 to para. 7.114, quoting AG
der Dillinger Hüttenwerke v. United States, Court Nº 00–09– 00437, slip op. 02–25, at 32 (Court of International Trade, 28
February 2002)) Furthermore, the Panel also noted “that the [United States] Court rejected the [USDOC's] arguments that it
was not appropriate to reach the privatization issue in a sunset review or that an interested party participating in a sunset
review must have first requested and completed an administrative review.” (Ibid.)
Footnote 375: Panel Report, para. 8.1(c).
Footnote 376: As we observed earlier, supra, paras. 65–66, the United States quoted paragraph 8.1(c) in full in the document
filed subsequent to its Notice of Appeal. That paragraph includes this finding.
Footnote 377: See supra, para. 139.
Footnote 378: Panel Report, para. 7.116.
Footnote 379: Ibid., para. 8.1(c).
Footnote 380: Ibid., para. 7.90.
Footnote 381: Ibid., para. 7.90.
Footnote 382: A number of provisions in the SCM Agreement also apply independently of cross-references in that they
contain explicit statements of their scope of application: definition of “subsidy” in Article 1 (“For the purpose of this
Agreement”); definition of “interested parties” in Article 12.9 (“for the purposes of this Agreement”); calculation of the
amount of a subsidy under Article 14 (“For the purpose of Part V”); definition of “initiated” in footnote 37 (“as used
hereinafter”); definition of “injury” under Article 15 and in footnote 45 (“Under this Agreement”); definition of “like
product” in footnote 46 (“Throughout this Agreement”); definition of domestic industry in Article 16 (“For the purposes of
this Agreement”); and definition of “levy” in footnote 51 (“As used in this Agreement”).
Footnote 383: Article 32.3 provides: “Subject to paragraph 4, the provisions of this Agreement shall apply to investigations,
and reviews of existing measures, initiated pursuant to applications which have been made on or after the date of entry into
force for a Member of the WTO Agreement.”
Footnote 384: Canada – Certain Measures Affecting the Automotive Industry (“Canada – Autos”), Report of the Appellate
Body, WT/DS139/AB/R-WT/DS142/AB/R, adopted 19 June 2000, para. 138 (footnote deleted, emphasis added).
Footnote 385: Ad notes deleted.
Footnote 386: Footnotes deleted.
Footnote 387: Footnote deleted.
Footnote 388: Response of the European Communities to Question 6(a) from the Panel.
Footnote 389: EC – Hormones, Report of the Appellate Body, footnote 250, supra, para. 181 (emphasis added).
Footnote 390: We recall that Article 32 of the Vienna Convention states:
ARTICLE 32
Supplementary means of interpretation
Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine
the meaning when the interpretation according to article 31:
(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable. ((1969) 8 International Legal Materials 679)
Footnote 391: Having found that no evidentiary standards apply for the self-initiation of sunset reviews, we need not, and do
not, consider the question of what those standards might be.
Footnote 392: “[O]missions in different contexts may have different meanings, and omission, in and of itself, is not
necessarily dispositive.” (Appellate Body Report, Canada – Autos, para. 138).
Footnote 393: Supra, paras. 69 and 72.
Footnote 394: Supra, para. 72.
Footnote 395: One provision in Article 12 of the SCM Agreement deals indirectly with the initiation of an investigation.
Paragraph 12 reads, in relevant part: “The procedures set out above are not intended to prevent the authorities of a Member
from proceeding expeditiously with regard to initiating an investigation … in accordance with relevant provisions of this
Agreement.”
Footnote 396: We note that, by virtue of the last sentence of Article 21.3, a countervailing duty “may remain in force
pending the outcome of” an ongoing sunset review that was initiated before the five-year anniversary of the imposition of the
countervailing duty. Moreover, Article 21.4 provides that such a review “shall be carried out expeditiously and shall normally
be concluded within 12 months of the date of initiation of the review.”
Footnote 397: Panel Report, para. 8.49.
Footnote 398: As we noted earlier, no issues relating to the injury determination are raised in this case.
Footnote 399: Having examined a number of proposals made by delegations, Notes by the Secretariat summarizing the
discussions, and a succession of drafts of the Agreement, we are also unable to find any sign that this issue was addressed
during the negotiations. (See, notably, the so-called “Cartland drafts” of 1990, MTN/GNG/NG10/W/38 and Rev. 1, 2 and 3;
and the “Dunkel Draft” of 1991, Draft Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations, MTN.TNC/W/FA, 20 December 1991). Our review of certain commentaries on and summaries of the
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negotiation of the Anti-Dumping Agreement and the SCM Agreement – the negotiations of which were in part closely linked
– also gives no indication that the issue arose during the negotiations.
Footnote 400: Panel Report, para. 8.80.
Footnote 401: Appellate Body Report, US – Carbon Steel, para. 72; Appellate Body Report, US – Corrosion Resistant Steel
Sunset Review, para. 152.
Footnote 402: Appellate Body Report, US – Oil Country Tubular Goods Sunset Reviews, para. 294 (emphasis in original).
Footnote 403: In this respect, the fact that a number of WTO panel and Appellate Body reports and GATT panel reports
have used the words “investigation”, “investigatory” and “investigate” in connection with proceedings under article 9.3 and
Article 11 (EC-Rebuttal Submission, paras. 168-170; EC-Second Oral Statement, para. 36) is of no particular significance.
The mere fact that a panel or the Appellate Body characterizes a review under Article 11 as a “review investigation” does not
imply that it thereby expresses a view that provisions in the AD Agreement that apply to “investigations” are also applicable
to “reviews”. Similarly, we fail to see the relevance of the documents submitted by the European Communities that show that
USDOC and USITC have sometimes characterized reviews as “investigations”. (EC-Rebuttal Submission, paras. 132-133)
The issue before us is how certain terms are used in the AD Agreement.
Footnote 404: Ibid, paras. 7.158-7.167
Footnote 405: Ibid, paras. 7.168-7.169.
Footnote 406: Panel Report, US – Zeroing (EC), paras. 7.771-7.188. We also note, in this respect, the recent Appellate Body
Report in US – Anti-Dumping Measures on Oil Country Tubular Goods, which confirmed that, because of the expression
“anti-dumping investigations”, Article 3.3 of the AD Agreement does not apply to sunset reviews under Article 11. Appellate
Body Report, US – Anti-Dumping Measures on Oil Country Tubular Goods, para. 170.
Footnote 407: With regard to the distinction between the purpose of investigations and proceedings under Article 9.3 of the
AD Agreement, we recall our analysis above that the argument that in duty assessment proceedings under Article 9.3 export
transactions must be considered on an aggregate basis is inconsistent with the text and purpose of that provision.
Footnote 408: At para. 70 of its Report in United States – Carbon Steel, the Appellate Body found: Turning to the immediate
context of Article 21.3, we observe the title to Article 21 of the SCM Agreement reads “Duration and Review of
Countervailing Duties and Undertakings”. The first paragraph of Article 21 stipulates that a countervailing duty “shall remain
in force only as long as and to the extent necessary to counteract subsidization which is causing injury”. We see this as a
general rule that, after the imposition of a countervailing duty, the continued application of that duty is subject to certain
disciplines. These disciplines relate to the duration of the countervailing duty (“only as long as … necessary”), its magnitude
(“only … to the extent necessary”), and its purpose (“to counteract subsidization which is causing injury”). Thus, the general
rule of Article 21.1 underlines the requirement for periodic review of countervailing duties and highlights the factors that
must inform such reviews. (emphasis supplied)
Footnote 409: The European Communities states that it is not challenging the injury determination of the US ITC per se in
this dispute, but that it is doing so as part of its claim regarding the application of a de minimis standard (Oral Statement of
the European Communities at the First Meeting of the Panel, footnote 27 (emphasis added)). The United States argues that
the European Communities has not raised the claim of “non-injurious subsidization” in its request for consultations nor in its
request for the establishment. Therefore, according to the United States, the European Communities’ “new claim with respect
to non-injurious subsidization is not within the Panel’s terms of reference, but instead is at most an argument in support of the
[European Communities'] claim” (Comments of the United States on the Response of the European Communities to Question
50 from the Panel, paras. 10-11). We consider – and both parties agree that – the European Communities' argument relating
to non-injurious subsidisation is an additional argument in support of its claim that the de minimis rule set forth in Article
11.9 also applies in sunset reviews. Therefore, in our view, the argument of the European Communities regarding noninjurious subsidisation raises no question in respect of the scope of our terms of reference because we are not, in this dispute,
concerned with the question of whether the ITC properly determined that expiry of the duty was likely to lead to continuation
or recurrence of injury, and do not address that issue.
Footnote 410: United States – Safeguard Measures on Imports of Fresh, Chilled or Frozen Lamb Meat from New Zealand
and Australia (“US – Lamb”), Report of the Appellate Body, WT/DS177/AB/RWT/ DS178/AB/R, adopted 16 May 2001,
para. 131(emphasis in original)
Footnote 411: US – DRAMS, Report of the Panel, footnote 247, supra, para. 6.42.
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Artigo 22

IA.

Texto do Artigo em Inglês
Article 22
Public Notice and Explanation of Determinations

22.1

When the authorities are satisfied that there is sufficient evidence to justify the initiation of an
investigation pursuant to Article 11, the Member or Members the products of which are
subject to such investigation and other interested parties known to the investigating authorities
to have an interest therein shall be notified and a public notice shall be given.

22.2

A public notice of the initiation of an investigation shall contain, or otherwise make available
through a separate report (412), adequate information on the following:
(i)

the name of the exporting country or countries and the product involved;

(ii)

the date of initiation of the investigation;

(iii)

a description of the subsidy practice or practices to be investigated;

(iv)

a summary of the factors on which the allegation of injury is based;

(v)

the address to which representations by interested Members and interested
parties should be directed; and

(vi)

the time-limits allowed to interested Members and interested parties for
making their views known.

22.3

Public notice shall be given of any preliminary or final determination, whether affirmative or
negative, of any decision to accept an undertaking pursuant to Article 18, of the termination of
such an undertaking, and of the termination of a definitive countervailing duty. Each such
notice shall set forth, or otherwise make available through a separate report, in sufficient detail
the findings and conclusions reached on all issues of fact and law considered material by the
investigating authorities. All such notices and reports shall be forwarded to the Member or
Members the products of which are subject to such determination or undertaking and to other
interested parties known to have an interest therein.

22.4

A public notice of the imposition of provisional measures shall set forth, or otherwise make
available through a separate report, sufficiently detailed explanations for the preliminary
determinations on the existence of a subsidy and injury and shall refer to the matters of fact
and law which have led to arguments being accepted or rejected. Such a notice or report shall,
due regard being paid to the requirement for the protection of confidential information, contain
in particular:
(i)
(ii)

the names of the suppliers or, when this is impracticable, the supplying
countries involved;
a description of the product which is sufficient for customs purposes;

(iii)

the amount of subsidy established and the basis on which the existence of a
subsidy has been determined;

(iv)

considerations relevant to the injury determination as set out in Article 15;

(v)

the main reasons leading to the determination.
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22.5

A public notice of conclusion or suspension of an investigation in the case of an affirmative
determination providing for the imposition of a definitive duty or the acceptance of an
undertaking shall contain, or otherwise make available through a separate report, all relevant
information on the matters of fact and law and reasons which have led to the imposition of
final measures or the acceptance of an undertaking, due regard being paid to the requirement
for the protection of confidential information. In particular, the notice or report shall contain
the information desribed in paragraph 4, as well as the reasons for the acceptance or rejection
of relevant arguments or claims made by interested Members and by the exporters and
importers.

22.6

A public notice of the termination or suspension of an investigation following the acceptance
of an undertaking pursuant to Article 18 shall include, or otherwise make available through a
separate report, the non-confidential part of this undertaking.

22.7

The provisions of this Article shall apply mutatis mutandis to the initiation and completion of
reviews pursuant to Article 21 and to decisions under Article 20 to apply duties retroactively.

Footnote 412: Where authorities provide information and explanations under the provisions of this Article in a separate
report, they shall ensure that such report is readily available to the public.

IB.

Texto do Artigo em Português
Artigo 22
Aviso Público e Explicação das Determinações

22.1

Quando as autoridades estiverem convencidas de que existe comprovação suficiente para
justificar o início de investigação de Acordo com o Artigo 11, notificarão o Membro ou
Membros cujos produtos são objeto de tal investigação e outras partes interessadas que as
autoridades investigadoras saibam ter interesse na matéria e farão publicar o aviso
correspondente.

22.2

O aviso público de início de investigação conterá ou, alternativamente, fará constar de
informe52 em separado informações adequadas sobre o seguinte:

22.3

(a)

nome do(s) país(es) exportador(es) e o produto em causa;

(b)

data de início da investigação;

(c)

descrição da prática ou práticas de subsídio que serão investigadas;

(d)

resumo dos elementos sobre os quais se baseia a alegação de dano;

(e)

endereço para o qual devem ser enviadas as representações dos Membros interessados
ou das partes interessadas; e

(e)

os prazos outorgados aos Membros interessados e partes interessadas para dar a
conhecer suas posições.

Far-se-á publicar aviso sobre qualquer determinação, preliminar ou final, afirmativa ou
negativa, sobre qualquer decisão de aceitar compromisso ao abrigo do Artigo 18, sobre a
extinção de tal compromisso e sobre a extinção de direito compensatório definitivo. Todo
aviso dessa natureza conterá, ou far-se-á acompanhar de informação em separado que
contenha, com suficiente pormenorização, as constatações e as conclusões sobre todas as

52

Sempre que, à luz deste Artigo, forneçam informações e explicações por meio de informe em separado, as
autoridades cuidarão para que o mesmo seja facilmente acessível ao público.

204	
  

matérias de fato e de direito a que tenham chegado as autoridades investigadoras. Todo aviso
ou informe dessa natureza será enviado ao Membro ou Membros, cujos produtos sejam objeto
de tal determinação ou compromisso e a outras partes de cujo interesse se tenha conhecimento.
22.4

(a)

O aviso público sobre imposição de medidas provisórias conterá ou far-se-á
acompanhar de informe em separado que contenha explicações suficientemente
pormenorizadas sobre as determinações preliminares de existência de subsídio e dano
e fará referência às matérias de fato e de direito que tenham conduzido à aceitação ou
a rejeição dos argumentos. Sem desconsiderar o prescrito sobre proteção de
informações confidenciais, o aviso ou o relatório conterão, especialmente:
(i)
(ii)
(ii)
(iv)
(v)

22.5

nomes dos fornecedores ou, quando tal for impraticável, nomes dos países
fornecedores envolvidos;
descrição do produto suficiente para efeitos aduaneiros;
valor estabelecido para o subsídio e a base sobre a qual se tenha determinado a
existência do subsídio;
considerações relacionadas com a determinação de dano, conforme disposto
no Artigo 15;
as razões principais que levaram à determinação.

(b)

O aviso público sobre conclusão ou suspensão de investigação, no caso de
determinação positiva que preveja imposição de direito definitivo ou aceitação de
compromisso, conterá ou far-se-á acompanhar de informe em separado que contenha
todas as informações relacionadas com as matérias de fato e de direito e as razões que
levaram à imposição de medidas definitivas ou à aceitação de compromisso, sempre
levando na devida conta a necessidade de se proteger informação confidencial. Em
especial, o aviso ou informe conterá a informação descrita no parágrafo 4(a), assim
como as razões para aceitação ou rejeição dos argumentos ou alegações pertinentes
apresentados pelos Membros interessados ou pelas partes interessadas.

(c)

O aviso público, a extinção ou suspensão de investigação em conseqüência da
aceitação de compromisso do Acordo com o Artigo 18 incluíra, OU far-se-á
acompanhar de informe em separado que inclua a parte ostensiva do compromisso.

O disposto neste Artigo será aplicado, mutatis mutandis, ao início e ao termino das revisões,
de Acordo com o disposto no Artigo 21, e a decisões sobre aplicação retroativa de direitos,
prevista no Artigo 20.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Com relação ao Artigo 22.5, a tradução de “all relevant information on the matters of fact and law and
reasons which have led to the imposition of final measures or the acceptance of an undertaking” para
o português, na alínea 4(b), como “todas as informações relacionadas com as matérias de fato e de
direito e as razões que levaram à imposição de medidas definitivas ou à aceitação de compromisso”,
suprimiu-se a noção de quais informações seriam as exigidas, ou seja as relevantes. Dessa forma, uma
melhor tradução seria “todas as informações relevantes relacionadas com as matérias de fato e de
direito e as razões que levaram à imposição de medidas definitivas ou à aceitação de compromisso”.
A tradução da expressão, prevista no Artigo 22.6, “non confidencial part of this undertanking” para
“parte ostensiva do compromisso”, prevista na versão em português na alínea 4(c), pode levar à
interpretação dúbia. Sugere-se, como melhor redação, “parte não confidencial do compromisso”.
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II.

Interpretação e Aplicação do Artigo 22

1.

Artigo 22.1

O DSB interpretou o disposto no Artigo 22.1 de maneira estrita, afirmando que este não estabelece
regra de prova/evidência.
Relatório do Órgão de Apelação no caso United States - Countervailing Duties on Certain
Corrosion-Resistant Carbon Steel Flat Products from Germany (US - Carbon Steel), Demandante:
Comunidades Europeias, WT/DS213/AB/R, para. 111
Para. 111. “Article 22.1 imposes notification and public notice obligations upon Members that have
decided, in accordance with all the requirements of Article 11, that the initiation of a countervailing
duty investigation is justified. Article 22.1 does not itself establish any evidentiary rule, but only refers
to a standard established in Article 11.9.”
2.

Artigo 22.5

O DSB interpretou o Artigo 22.5 de forma permissiva ao entender que nem todas as provas analisadas
pela a agência necessitam ser apresentadas na determinação final. Da mesma forma, determinou as
hipóteses em que as provas devem ser levadas em consideração ou, ainda, podem ser interpretadas de
maneira alternativa.
Relatório do Órgão de Apelação no caso United States - Countervailing Duty Investigation on
DRAMs (US - DRAMs), Demandante: Coreia do Sul, WT/DS296/AB/R, para. 164 e 185-187
Para. 164. “In these circumstances, we are of the view that Article 22.5 does not require the agency to
cite or discuss every piece of supporting record evidence for each fact in the final determination. (413)
Therefore, even assuming arguendo that Article 22.5 of the SCM Agreement could provide the basis
for a panel's exclusion of evidence, we see no reason why it would support such exclusion in this
case.” (414)
Para. 185. “Finally, Article 22.5 requires an investigating authority's affirmative determination to
include the “reasons” for the decision (415) as well as “the basis on which the existence of a subsidy
has been determined”.” (416)
Para. 186. “In the light of the above, we are of the view that the “objective assessment” to be made by
a panel reviewing an investigating authority's subsidy determination will be informed by an
examination of whether the agency provided a reasoned and adequate explanation as to: (i) how the
evidence on the record supported its factual findings; and (ii) how those factual findings supported the
overall subsidy determination. (417) Such explanation should be discernible from the published
determination itself. The explanation provided by the investigating authority - with respect to its
factual findings as well as its ultimate subsidy determination - should also address alternative
explanations that could reasonably be drawn from the evidence, as well as the reasons why the agency
chose to discount such alternatives in coming to its conclusions.” (418)
Para. 187. “A panel may not reject an agency's conclusions simply because the panel would have
arrived at a different outcome if it were making the determination itself. In addition, in the absence of
an allegation that the agency failed to investigate sufficiently or to collect certain information, a panel
must limit its examination to the evidence that was before the agency during the course of the
investigation, and must take into account all such evidence submitted by the parties to the dispute. In
other words, a panel may not conduct a de novo review of the evidence or substitute its judgement for
that of the investigating authority.” (419)
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2.

Artigo 22.7

O DSB aponta, em conformidade com o Artigo 22.1, que o estabelecimento de padrões de evidência
na revisão de medidas compensatórias deve respeitar o disposto no Artigo 11.
Relatório do Órgão de Apelação no caso United States - Countervailing Duties on Certain
Corrosion-Resistant Carbon Steel Flat Products from Germany (US - Carbon Steel), Demandante:
Comunidades Europeias, WT/DS213/AB/R, para. 112
Para. 112. “Article 22.7 applies the provisions of Article 22 “mutatis mutandis to the initiation and
completion of reviews pursuant to Article 21”. To us, in the same way that Article 22.1 imposes
notification and public notice requirements on investigating authorities that have decided, in
accordance with the standards set out in Article 11, to initiate an investigation, Article 22.1 (by virtue
of Article 22.7) also operates to impose notification and public notice requirements on investigating
authorities that have decided, in accordance with Article 21, to initiate a review. Similarly, in the same
way that Article 22.1 does not itself establish evidentiary standards applicable to the initiation of an
investigation, it does not itself establish evidentiary standards applicable to the initiation of sunset
reviews. Such standards, if they exist, must be found elsewhere.”
III.

Comentários

O Órgão de Apelação interpretou, no caso US - Carbon Steel, que o Artigo 22.1 não estabelece
nenhuma “evidentiary rule” para este Artigo. Dessa forma, as regras de aviso público correspondentes
somente estariam sujeitas ao Artigo 11.9, ou seja, a investigação seria imediatamente encerrada nas
seguintes hipóteses: (i) tão logo as autoridades pertinentes estejam convencidas de que não existem
provas suficientes, quer de concessão de subsídio, quer de dano que justifiquem dar andamento ao
caso; e (ii) no caso cujo o valor do subsídio seja de minimis (montante de subsídio inferior a 1 por
cento ad valorem) ou em que o volume de importações subsidiadas, real ou potencial, ou o dano sejam
desprezíveis.
Igualmente, O Órgão de Apelação neste mesmo caso, entedeu que o Artigo 22.7, que aborda as
revisões de medidas compensatórias, não estabelece “evidentiary standards” e, desta forma, estes
deveriam ser buscados em outra parte.
No caso US - Countervailing Duty Investigation on DRAMs, o Órgão de Apelação analisou
extensivamente quais seriam as evidências que deveriam constar do relatório final exigido pelo Artigo
22.5 para a aplicação de medidas compensatórias. Primeiramente interpretou que não seria necessária
a citação de todas as evidências analisadas para se chegar à determinação final.
Em um segundo momento, O Órgão de Apelação analisou quais seriam os limites que um Painel da
OMC deveria pautar-se, ao revisar investigações de subsídio. Entendeu que dois critérios deveriam ser
levados em consideração: (i) como as evidências registradas apoiaram suas conclusões factuais, e (ii)
como essas constatações factuais apoiaram, de forma geral, a determinação de subsídio. A autoridade
investigadora poderia igualmente utilizar explicações alternativas que pudessem razoavelmente ser
extraídas das provas, desde que explicasse as razões pelas quais a agência optou por utilizar essas
alternativas para chegar às suas conclusões.
Finalmente, adverte que um Painel não poderia rejeitar a conclusão da agência se eventualmente
chegasse a resultado diferente ao determinar um compromisso. Caso o Painel entendesse que a agência
não tivesse cumprido com o seu dever de coletar certas informações ou tivesse investigado de forma
insatisfatória, ele deveria limitar sua revisão àquelas informações que a agência tinha acesso à época
da investigação: não poderia conduzir à nova revisão.
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Os casos analisados demonstram uma tendência do Órgão de Apelação de determinar de forma
restritiva a aplicação do Artigo 22, ao entender relevante o “espaço necessário” aos Membros de
conduzirem as suas investigações em matéria de subsídios.
FOOTNOTES:
Footnote 413: On this point, Japan expressed the view that “no provision of the DSU or the SCM Agreement requires that an
[investigating] authority discuss each and every individual item of evidence, which the authorit[y] assessed, or was
supportive of its conclusion, in a particular determination.” (Japan's third participant's submission, para. 30).
Footnote 414: We recall that previous decisions of the Appellate Body have addressed, in the context of the Anti-Dumping
Agreement, the evidence a panel may consider when reviewing decisions of investigating authorities. (See Appellate Body
Report, Thailand – H-Beams, paras. 109-110; and Appellate Body Report, EC – Tube or Pipe Fittings, paras. 131-132)
Footnote 415: Article 22.5 of the SCM Agreement.
Footnote 416: Article 22.4 (iii) of the SCM Agreement (incorporated by reference into Article 22.5). (emphasis added)
Footnote 417: Compare Appellate Body Report, US – Steel Safeguards, paras. 276-279; and Appellate Body Report, US –
Lamb, para. 103.
Footnote 418: Compare Appellate Body Report, US – Lamb, para. 106.
Footnote 419: Ibid., para. 114; and Appellate Body Report, US – Wheat Gluten, paras. 55-56.
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Ø

Artigo 23

IA.

Texto do Artigo em Inglês
Article 23
Judicial Review

Each Member whose national legislation contains provisions on countervailing duty measures
shall maintain judicial, arbitral or administrative tribunals or procedures for the purpose, inter alia, of
the prompt review of administrative actions relating to final determinations and reviews of
determinations within the meaning of Article 21. Such tribunals or procedures shall be independent of
the authorities responsible for the determination or review in question, and shall provide all interested
parties who participated in the administrative proceeding and are directly and individually affected by
the administrative actions with access to review.
IB.

Texto do Artigo em Português
Artigo 23
Revisão Judicial

Todo Membro cuja legislação contenha disposições sobre direitos compensatórios manterá
tribunais ou regras de procedimentos judiciais, arbitrais ou administrativos com vistas a, inter alia,
permitir pronta revisão de atos administrativos relacionados com as determinações finais e com as
revisões de determinações no sentido do Artigo 21. Esses tribunais ou procedimentos serão
independentes das autoridades responsáveis pela determinação ou pela revisão em causa e darão
possibilidade de recorrer à revisão a todas as partes interessadas que tenham participado dos
procedimentos administrativos e que tenham sido direta e individualmente afetadas pelos atos
administrativos.
(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 23

Este Artigo não foi objeto de análise pelo DSB da OMC.
III.

Comentários

Nada a comentar.

209	
  

Ø

Artigo 24

IA.

Texto do Artigo em Inglês
Part VI
Institutions
Article 24
Committee on Subsidies and Countervailing Measures and Subsidiary Bodies

24.1

There is hereby established a Committee on Subsidies and Countervailing Measures composed
of representatives from each of the Members. The Committee shall elect its own Chairman and
shall meet not less than twice a year and otherwise as envisaged by relevant provisions of this
Agreement at the request of any Member. The Committee shall carry out responsibilities as
assigned to it under this Agreement or by the Members and it shall afford Members the
opportunity of consulting on any matter relating to the operation of the Agreement or the
furtherance of its objectives. The WTO Secretariat shall act as the secretariat to the
Committee.

24.2

The Committee may set up subsidiary bodies as appropriate.

24.3

The Committee shall establish a Permanent Group of Experts composed of five independent
persons, highly qualified in the fields of subsidies and trade relations. The experts will be
elected by the Committee and one of them will be replaced every year. The PGE may be
requested to assist a panel, as provided for in paragraph 5 of Article 4. The Committee may
also seek an advisory opinion on the existence and nature of any subsidy.

24.4

The PGE may be consulted by any Member and may give advisory opinions on the nature of
any subsidy proposed to be introduced or currently maintained by that Member. Such advisory
opinions will be confidential and may not be invoked in proceedings under Article 7.

24.5

In carrying out their functions, the Committee and any subsidiary bodies may consult with and
seek information from any source they deem appropriate. However, before the Committee or a
subsidiary body seeks such information from a source within the jurisdiction of a Member, it
shall inform the Member involved.

IB.

Texto do Artigo em Português
Part VI
Instituições
Artigo 24
Comitê de Subsídios e Medidas Compensatórias e outros Órgãos Auxiliares

24.1

Fica aqui estabelecido o Comitê de subsídios e Medidas Compensatórias composto por
representantes de cada um dos Membros. O Comitê elegerá seu próprio Presidente e reunir-seá pelo menos duas vezes por ano e sempre que o solicite um Membro, de Acordo com as
disposições pertinentes deste Acordo. O Comitê desempenhará as funções a ele atribuídas por
este Acordo ou pelos Membros e dará a estes a possibilidade de consulta sobre qualquer
assunto relacionado com o funcionamento do Acordo ou com a consecução de seus objetivos.
Os serviços de secretaria do Comitê serão prestados pela secretaria da OMC.

24.2

O Comitê poderá estabelecer órgãos auxiliares apropriados.

24.3

O Comitê estabelecerá Grupo Permanente de Especialistas (GPE). Composto por 5 pessoas
independentes, altamente qualificadas na área de subsídios e relações comerciais. Os
especialistas serão eleitos pelo Comitê e um deles será substituído a cada ano. O GPE poderá
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ser requisitado a assistir o grupo especial, tal como disposto no parágrafo 5 do Artigo 4. O
Comitê poderá, igualmente, solicitar parecer sobre a existência e natureza de qualquer
subsídio.
24.4

O GPE poderá ser consultado por qualquer Membro e emitir parecer sobre a natureza de
qualquer subsídio que se proponha introduzir ou que seja mantido por aquele Membro. Esses
pareceres serão confidenciais e não poderão ser invocados nos procedimentos previstos no
Artigo 7.

24.5

No exercício de suas funções, o Comitê e qualquer órgão auxiliar poderão consultar qualquer
fonte que considerem apropriada ou junto a ela buscar informação. Antes, porém, de buscar
informação junto a fonte situada dentro da jurisdição de um Membro, o Comitê ou órgão
auxiliar informará o Membro interessado.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e aplicação do Artigo 24

Este Artigo não foi objeto de análise pelo DSB da OMC.
III.

Comentários

Nada a comentar.
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Ø

Artigo 25

IA.

Texto do Artigo em Inglês
Part VII
Notification and Surveillance
Article 25
Notifications

25.1

Members agree that, without prejudice to the provisions of paragraph 1 of Article XVI of
GATT 1994, their notifications of subsidies shall be submitted not later than 30 June of each
year and shall conform to the provisions of paragraphs 2 through 6.

25.2

Members shall notify any subsidy as defined in paragraph 1 of Article 1, which is specific
within the meaning of Article 2, granted or maintained within their territories.

25.3

The content of notifications should be sufficiently specific to enable other Members to
evaluate the trade effects and to understand the operation of notified subsidy programmes. In
this connection, and without prejudice to the contents and form of the questionnaire on
subsidies (420), Members shall ensure that their notifications contain the following
information:
(i)

form of a subsidy (i.e. grant, loan, tax concession, etc.);

(ii)

subsidy per unit or, in cases where this is not possible, the total amount or the annual
amount budgeted for that subsidy (indicating, if possible, the average subsidy per unit
in the previous year);

(iii)

policy objective and/or purpose of a subsidy;

(iv)

duration of a subsidy and/or any other time-limits attached to it;

(v)

statistical data permitting an assessment of the trade effects of a subsidy.

25.4

Where specific points in paragraph 3 have not been addressed in a notification, an explanation
shall be provided in the notification itself.

25.5

If subsidies are granted to specific products or sectors, the notifications should be organized by
product or sector.

25.6

Members which consider that there are no measures in their territories requiring notification
under paragraph 1 of Article XVI of GATT 1994 and this Agreement shall so inform the
Secretariat in writing.

25.7

Members recognize that notification of a measure does not prejudge either its legal status
under GATT 1994 and this Agreement, the effects under this Agreement, or the nature of the
measure itself.

25.8

Any Member may, at any time, make a written request for information on the nature and
extent of any subsidy granted or maintained by another Member (including any subsidy
referred to in Part IV), or for an explanation of the reasons for which a specific measure has
been considered as not subject to the requirement of notification.

25.9

Members so requested shall provide such information as quickly as possible and in a
comprehensive manner, and shall be ready, upon request, to provide additional information to
the requesting Member. In particular, they shall provide sufficient details to enable the other
Member to assess their compliance with the terms of this Agreement. Any Member which
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considers that such information has not been provided may bring the matter to the attention of
the Committee.
25.10 Any Member which considers that any measure of another Member having the effects of a
subsidy has not been notified in accordance with the provisions of paragraph 1 of Article XVI
of GATT 1994 and this Article may bring the matter to the attention of such other Member. If
the alleged subsidy is not thereafter notified promptly, such Member may itself bring the
alleged subsidy in question to the notice of the Committee.
25.11 Members shall report without delay to the Committee all preliminary or final actions taken
with respect to countervailing duties. Such reports shall be available in the Secretariat for
inspection by other Members. Members shall also submit, on a semi-annual basis, reports on
any countervailing duty actions taken within the preceding six months. The semi-annual
reports shall be submitted on an agreed standard form.
25.12 Each Member shall notify the Committee (a) which of its authorities are competent to initiate
and conduct investigations referred to in Article 11 and (b) its domestic procedures governing
the initiation and conduct of such investigations.
Footnote 420: The Committee shall establish a Working Party to review the contents and form of the questionnaire as
contained in BISD 9S/193-194.

IB.

Texto do Artigo em Português
Parte VII
Notificação e Vigilância
Artigo 25
Notificações

25.1

Os Membros acordam em que, sem prejuízo do disposto no parágrafo 1 do Artigo XVI do
GATT 1994, suas notificações sobre subsídios serão encaminhadas até 30 de junho de cada
ano e estarão conformes as disposições dos parágrafos 2 a 6.

25.2

Os Membros notificarão todo subsídio outorgado ou mantido no interior de seus territórios que
corresponda à definição do parágrafo 1 do Artigo 1 e que seja específico no sentido definido
no Artigo 2.

25.3

O conteúdo das notificações será suficientemente específico para permitir aos demais
Membros avaliar-lhe os efeitos comerciais e compreender o funcionamento dos programas de
subsídio notificados. No tocante ao que precede e sem prejuízo do conteúdo e da forma do
questionário sobre subsídios53, os Membros farão incluir em suas notificações as seguintes
informações.

53

(a)

forma do subsídio (i. e., doação, empréstimo, isenção fiscal, etc);

(b)

subsídio por unidade ou quando não seja possível, o montante anual total previsto
orçamentariamente para o subsídio (com indicação, se possível, do subsídio médio por
unidade no ano anterior);

(c)

objetivo da política e/ou finalidade do subsídio;

(d)

duração do subsídio e/ou quaisquer outros prazos ligados a ele;

(e)

dados estatísticos que permitam avaliação dos efeitos do subsídio sobre o comércio.

O Comitê estabelecerá Grupo de Trabalho para revisar o conteúdo e a forma do questionário no BISD 9S/193-194.
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25.4

Quando a notificação deixe de tratar algum dos pontos específicos indicados no parágrafo 3,
deverá ela própria conter os motivos para tal;

25.5

No caso de os subsídios serem concedidos a produtos ou setores específicos, as notificações
deverão ser organizadas por produto ou setor.

25.6

Aqueles Membros que considerem não existir em seus territórios medidas que requeiram
notificação ao abrigo do parágrafo 1 do Artigo XVI do GATT 1994 e deste Acordo informarão
esse fato por escrito à Secretaria.

25.7

Os Membros reconhecem que a notificação de uma medida não prejulga quer sua condição
jurídica à luz do GATT 1994 ou deste Acordo, quer seus efeitos ao abrigo deste Acordo, quer
ainda a natureza mesma da medida.

25.8

Qualquer Membro poderá, a qualquer momento, requerer, por escrito, a outro Membro
informação sobre a natureza e o alcance de qualquer subsídio concedido ou mantido por outro
Membro (inclusive qualquer subsídio mencionado na PARTE IV) ou requerer explicações
sobre os motivos pelos quais uma medida específica tenha sido considerada como excluída da
obrigatoriedade de notificação.

25.9

Os Membros a quem tais solicitações tenham sido dirigidas fornecerão as informações tão
rápida e abrangentemente quanto possível e estarão disponíveis, caso se lhes peça, para
fornecer informações adicionais ao Membro requisitante. Especificamente, fornecerão
pormenores suficientes para permitir ao outro Membro avaliar sua adequação aos termos deste
Acordo. Qualquer Membro que considere não ter sido fornecida essa informação poderá trazer
o assunto à consideração do Comitê.

25.10 Todo Membro que considere que qualquer medida de outro Membro com efeito de subsídio
não tenha sido notificada de Acordo com as disposições do parágrafo 1 do Artigo XVI do
GATT 1994 e com os deste Acordo poderá levar o assunto à consideração do outro Membro.
Se o alegado subsídio não for em seguida notificado com presteza, o Membro poderá ele
próprio levar o alegado subsídio ao conhecimento do Comitê.
25.11 Os Membros comunicarão sem demora ao Comitê todo ato preliminar ou final que tiver sido
realizado com relação a direitos compensatórios. Essas comunicações estarão disponíveis na
Secretaria para inspeção por outros Membros. Os Membros apresentarão também,
semestralmente, relatórios sobre quaisquer atos relativos a direitos compensatórios que tenham
sido realizados nos 6 meses anteriores. Os relatórios semestrais serão apresentados em formato
padronizado convencionado.
25.12 Todo Membro notificará o Comitê sobre: (a) qual de suas autoridades é competente para
iniciar e conduzir as investigações mencionadas no Artigo 11; e (b) as disposições internas que
regem o início e o andamento de tais investigações.
(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 25

Este Artigo não foi objeto de análise pelo DSB da OMC.
III.

Comentários

Nada a comentar.
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Ø

Artigo 23

IA.

Texto do Artigo em Inglês
Article 26
Surveillance

26.1

The Committee shall examine new and full notifications submitted under paragraph 1 of
Article XVI of GATT 1994 and paragraph 1 of Article 25 of this Agreement at special
sessions held every third year. Notifications submitted in the intervening years (updating
notifications) shall be examined at each regular meeting of the Committee.

26.2

The Committee shall examine reports submitted under paragraph 11 of Article 25 at each
regular meeting of the Committee.

IB.

Texto do Artigo em Português
Artigo 26
Vigilância

26.1

O Comitê examinará, em reuniões especiais trianuais, notificações novas e completas
apresentadas ao abrigo do parágrafo 1 do Artigo XVI do GATT 1994 e do parágrafo 1 do
Artigo 25 deste Acordo. Notificações apresentadas nos anos intermediários (notificações de
atualização) serão examinadas a cada sessão regular do comitê.

26.2

O Comitê examinará relatórios apresentados ao abrigo do parágrafo 11 do Artigo 25 a cada
sessão regular.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 26

Este Artigo não foi objeto de análise pelo DSB da OMC.
III.

Comentários

Nada a comentar.
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Ø

Artigo 27

IA.

Texto do Artigo em Inglês
Article 27
Special and Differential Treatment of Developing Country Members

27.1

Members recognize that subsidies may play an important role in economic development
programmes of developing country Members.

27.2

The prohibition of paragraph 1(a) of Article 3 shall not apply to:
(a)

developing country Members referred to in Annex VII.

(b)

other developing country Members for a period of eight years from the date of entry
into force of the WTO Agreement, subject to compliance with the provisions in
paragraph 4.

27.3

The prohibition of paragraph 1(b) of Article 3 shall not apply to developing country Members
for a period of five years, and shall not apply to least developed country Members for a period
of eight years, from the date of entry into force of the WTO Agreement.

27.4

Any developing country Member referred to in paragraph 2(b) shall phase out its export
subsidies within the eight-year period, preferably in a progressive manner. However, a
developing country Member shall not increase the level of its export subsidies (421), and shall
eliminate them within a period shorter than that provided for in this paragraph when the use of
such export subsidies is inconsistent with its development needs. If a developing country
Member deems it necessary to apply such subsidies beyond the 8-year period, it shall not later
than one year before the expiry of this period enter into consultation with the Committee,
which will determine whether an extension of this period is justified, after examining all the
relevant economic, financial and development needs of the developing country Member in
question. If the Committee determines that the extension is justified, the developing country
Member concerned shall hold annual consultations with the Committee to determine the
necessity of maintaining the subsidies. If no such determination is made by the Committee, the
developing country Member shall phase out the remaining export subsidies within two years
from the end of the last authorized period.

27.5

A developing country Member which has reached export competitiveness in any given product
shall phase out its export subsidies for such product(s) over a period of two years. However,
for a developing country Member which is referred to in Annex VII and which has reached
export competitiveness in one or more products, export subsidies on such products shall be
gradually phased out over a period of eight years.

27.6

Export competitiveness in a product exists if a developing country Member's exports of that
product have reached a share of at least 3.25 per cent in world trade of that product for two
consecutive calendar years. Export competitiveness shall exist either (a) on the basis of
notification by the developing country Member having reached export competitiveness, or (b)
on the basis of a computation undertaken by the Secretariat at the request of any Member. For
the purpose of this paragraph, a product is defined as a section heading of the Harmonized
System Nomenclature. The Committee shall review the operation of this provision five years
from the date of the entry into force of the WTO Agreement.

27.7

The provisions of Article 4 shall not apply to a developing country Member in the case of
export subsidies which are in conformity with the provisions of paragraphs 2 through 5. The
relevant provisions in such a case shall be those of Article 7.
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27.8

There shall be no presumption in terms of paragraph 1 of Article 6 that a subsidy granted by a
developing country Member results in serious prejudice, as defined in this Agreement. Such
serious prejudice, where applicable under the terms of paragraph 9, shall be demonstrated by
positive evidence, in accordance with the provisions of paragraphs 3 through 8 of Article 6.

27.9

Regarding actionable subsidies granted or maintained by a developing country Member other
than those referred to in paragraph 1 of Article 6, action may not be authorized or taken under
Article 7 unless nullification or impairment of tariff concessions or other obligations under
GATT 1994 is found to exist as a result of such a subsidy, in such a way as to displace or
impede imports of a like product of another Member into the market of the subsidizing
developing country Member or unless injury to a domestic industry in the market of an
importing Member occurs.

27.10 Any countervailing duty investigation of a product originating in a developing country
Member shall be terminated as soon as the authorities concerned determine that:
(a)

the overall level of subsidies granted upon the product in question does not exceed
2 per cent of its value calculated on a per unit basis; or

(b)

the volume of the subsidized imports represents less than 4 per cent of the total
imports of the like product in the importing Member, unless imports from developing
country Members whose individual shares of total imports represent less than
4 per cent collectively account for more than 9 per cent of the total imports of the like
product in the importing Member.

27.11 For those developing country Members within the scope of paragraph 2(b) which have
eliminated export subsidies prior to the expiry of the period of eight years from the date of
entry into force of the WTO Agreement, and for those developing country Members referred
to in Annex VII, the number in paragraph 10(a) shall be 3 per cent rather than 2 per cent. This
provision shall apply from the date that the elimination of export subsidies is notified to the
Committee, and for so long as export subsidies are not granted by the notifying developing
country Member. This provision shall expire eight years from the date of entry into force of
the WTO Agreement.
27.12 The provisions of paragraphs 10 and 11 shall govern any determination of de minimis under
paragraph 3 of Article 15.
27.13 The provisions of Part III shall not apply to direct forgiveness of debts, subsidies to cover
social costs, in whatever form, including relinquishment of government revenue and other
transfer of liabilities when such subsidies are granted within and directly linked to a
privatization programme of a developing country Member, provided that both such
programme and the subsidies involved are granted for a limited period and notified to the
Committee and that the programme results in eventual privatization of the enterprise
concerned.
27.14 The Committee shall, upon request by an interested Member, undertake a review of a specific
export subsidy practice of a developing country Member to examine whether the practice is in
conformity with its development needs.
27.15 The Committee shall, upon request by an interested developing country Member, undertake a
review of a specific countervailing measure to examine whether it is consistent with the
provisions of paragraphs 10 and 11 as applicable to the developing country Member in
question.
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Footnote 421: For a developing country Member not granting export subsidies as of the date of entry into force of the WTO
Agreement, this paragraph shall apply on the basis of the level of export subsidies granted in 1986.

IB.

Texto do Artigo em Português
Artigo 27
Tratamento Especial e Diferenciado aos Países em Desenvolvimento Membros

27.1

Os Membros reconhecem que subsídios podem desempenhar papel importante em programas
de desenvolvimento econômico de países em desenvolvimento Membros.

27.2

A proibição do parágrafo l (a) do Artigo 3 não se aplicará:
(a)

aos países em desenvolvimento Membros arrolados no Anexo VII;

(b)

a outros países em desenvolvimento Membros pelo período de 8 anos a partir da data
de entrada em vigor do Acordo Constitutivo da OMC, desde que obedecidas as
disposições do parágrafo 4.

27.3

A proibição do parágrafo l (b) do Artigo 3 não se aplicará aos países em desenvolvimento
Membros pelo período de 5 anos e não se aplicará aos países de menor desenvolvimento
relativo Membros por período de 8 anos a partir da data de entrada em vigor do Acordo
Constitutivo da OMC.

27.4

Os países em desenvolvimento Membros a que se refere o parágrafo 2 (b) eliminarão seus
subsídios à exportação no período de 8 anos, preferivelmente de maneira progressiva. Os
países em desenvolvimento Membros não elevarão, porém, o nível de subsídios à exportação54
e, sempre que a concessão de subsídios à exportação seja incompatível com suas necessidades
de desenvolvimento, eliminá-los-ão em prazo inferior àquele previsto neste parágrafo. Caso
estime necessário conceder tais subsídios além do prazo de 8 anos, um país em
desenvolvimento Membro, até no máximo um ano antes do final desse prazo, iniciará
consultas com o Comitê, que determinará se a prorrogação desse período se justifica, após
exame de todas as necessidades econômicas financeiras e de desenvolvimento pertinentes do
país em desenvolvimento Membro em causa. Se o Comitê determinar que a prorrogação se
justifica, o país em desenvolvimento Membro manterá consultas anuais com o Comitê para
determinar a necessidade de manutenção dos subsídios. Se o comitê não chega a tal conclusão,
o país em desenvolvimento Membro eliminará os subsídios à exportação remanescentes no
prazo de 2 anos a contar do fim do último período autorizado.

27.5

O país em desenvolvimento Membro que tiver atingido competitividade exportadora em
determinado produto eliminará os subsídios à exportação para aquele(s) produto(s) no prazo
de 2 anos. Não obstante, no caso dos países em desenvolvimento Membros mencionados no
Anexo VII que tenham atingido competitividade exportadora em um ou mais produtos, o
subsídio à exportação sobre tais produtos será gradualmente eliminado no período de 8 anos.

27.6

Ocorre competitividade exportadora em um produto quando as exportações desse produto,
oriundas do país em desenvolvimento Membro atinjam proporção de pelo menos 3,25 por
cento do comércio mundial daquele produto durante 2 anos civis consecutivos.
Competitividade exportadora incidirá quer (a) com base em notificação feita pelo próprio país
em desenvolvimento Membro, no sentido de ter atingido competitividade exportadora, quer
(b) com base em avaliação realizada pela secretaria a pedido de qualquer Membro. Para os fins

54

No caso do país em desenvolvimento Membro que não esteja concedendo subsídios à exportação na data de entrada em
vigor do Acordo Constitutivo da OMC, este parágrafo será aplicado em relação ao nível de subsídios à exportação
concedidos em 1986.
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deste parágrafo define-se um produto por sua posição no Sistema Harmonizado de descrição e
Codificação de Mercadorias. O Comitê reverá a operação desta disposição 5 anos após a
entrada em vigor do Acordo Constitutivo da OMC.
27.7

O disposto no Artigo 4 não se aplicará a países em desenvolvimento Membros quando os
subsídios à exportação estiverem em conformidade com o disposto nos parágrafos 2 a 5. Em
tais casos, a disposição aplicável será o Artigo 7.

27.8

Não se presumirá, nos termos do parágrafo 1 do Artigo 6, que subsídio concedido por país em
desenvolvimento Membro produza sério dano, tal como definido neste Acordo. Tal sério dano,
quando aplicável ao abrigo do parágrafo 9, será demonstrado por meio de provas positivas, de
Acordo com as disposições dos parágrafos 3 a 8 do Artigo 6.

27.9

Com relação aos subsídios acionáveis concedidos ou mantidos por país em desenvolvimento
Membro para além daqueles a que se refere o parágrafo 1 do Artigo 6, não se poderá autorizar
nem empreender ação ao amparo do Artigo 7, a menos que se determine existir anulação ou
prejuízo de concessões tarifárias ou outras obrigações previstas no GATT 1994 como
consequência de tal subsídio, de forma a deslocar ou impedir importações de produto similar
de outro Membro para o mercado do país em desenvolvimento outorgante Membro ou a
menos que ocorra dano à indústria nacional no mercado de Membro importador.

27.10 Toda ação investigatória sobre direitos compensatórios acerca de produto originário de país
em desenvolvimento Membro será terminado tão logo as autoridades competentes determinem
que:
(a)

o nível global de subsídios concedidos sobre o produto em questão não excede 2 por
cento do seu valor calculado em base unitária; ou

(c)

o volume de importações subsidiadas representa menos de 4 por cento das
importações de produto similar pelo Membro importador, a menos que as importações
oriundas de países em desenvolvimento Membros cujas participações percentuais
individuais não excedam 4 por cento, representem agregadamente, mais de 9 por cento
das importações totais do produto similar pelo Membro importador.

27.11 Para aqueles países em desenvolvimento Membros situados no âmbito do parágrafo 2(b) que
tenham eliminado subsídios à exportação antes do período de graça de 8 anos contados a partir
da data de entrada em vigor do Acordo Constitutivo da OMC, e também para os países em
desenvolvimento Membros a que se refere o Anexo VII, o valor mencionado no parágrafo 10
(a) será de 3 por cento e não de 2 por cento. Esta disposição aplicar-se-á a partir da data em
que se notificar a eliminação do subsídio à exportação ao Comitê e por todo o tempo em que
subsídios a exportação não sejam concedidos pelo país em desenvolvimento Membro que
notifica. Esta disposição expirará 8 anos após a entrada em vigor do Acordo Constitutivo da
OMC.
27.12 O disposto nos parágrafos 10 e 11 regulará qualquer determinação relativa a de minimis ao
amparo do parágrafo 3 do Artigo 15.
27.13 O disposto na PARTE III não se aplicará ao perdão direto de dívidas nem aos subsídios
destinados a cobrir custos sociais, qualquer que seja sua forma, inclusive abstenção de
ingressos governamentais e outras transferências de passivos, sempre que tais subsídios sejam
concedidos no âmbito de programa de privatização ou sejam a este diretamente ligados no país
em desenvolvimento Membro.
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27.14 A pedido de qualquer Membro interessado, o Comitê examinará subsídio à exportação
específico concedido por país em desenvolvimento Membro com vistas a determinar se tal
concessão está conforme a suas necessidades de desenvolvimento.
27.15 A pedido de qualquer país em desenvolvimento Membro interessado, o Comitê examinará
direito compensatório específico para determinar se o mesmo é compatível com aquelas
disposições dos parágrafos 10 e 11 que sejam aplicáveis ao país em desenvolvimento Membro
em questão.
(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 27

1.

Artigo 27

O DSB salientou a importância que subsídios podem ter em programas de desenvolvimento
econômico em países em desenvolvimento.
Relatório do Painel no caso Indonesia - Certain Measures Affecting the Automobile Industry
(Indonesia - Autos), Demandante: EUA, WT/DS59/R, para. 5.151
Para. 5.151. “By virtue of the special and differential treatment provided by Article 27, the prohibitions
of Article 3.1 do not apply to developing country WTO Members (Articles 27.2 and 27.3). Accordingly,
the Article 7 remedy provisions applicable to actionable subsidies apply instead of the remedial
provisions of Article 4 (Article 27.7). The effect is that, as here (because Indonesia is a developing
country), Complainants must plead and prove not only the existence of one of the two types of subsidies
identified in Article 3.1 (422), but also that the subsidy alleged has caused adverse effects to their
interests (Article 5).
2.

Artigo 27.2

O DSB interpretou que a exceção prevista no Artigo 27.2 estaria sujeita à comprovação de que o país
em desenvolvimento tivesse cumprido com o disposto no Artigo 27.4.
Relatório do Painel no caso Brazil - Export Financing Programme for Aircraft (Brazil – Aircarft),
Demandante: Canadá, WT/DS46/R, para. 7.40
Para. 7.40. “Brazil has not vigorously pursued its lex specialis argument, and for good reason. In our
view, Brazil's argument cannot be reconciled with the ordinary meaning of Article 27.2 of the SCM
Agreement. It will be recalled that Article 27.2 provides that “[t]he prohibition of paragraph 1(a) of
Article 3 shall not apply to … developing country Members [other than those referred to in Annex
VII] for a period of eight years from the date of entry into force of the WTO Agreement, subject to
compliance with the provisions of paragraph 4 [of Article 27]” (emphasis added). It is evident to us
from this language that Article 27 does not “displace” Article 3.1(a) of the SCM Agreement
unconditionally as argued by Brazil. Rather, the prohibition of Article 3.1(a) shall not apply “subject
to compliance with the provisions of paragraph 4”. The exemption for developing country Members
other than those referred to in Annex VII from the application of the Article 3.1(a) prohibition on
export subsidies is clearly conditional on compliance with the provisions in paragraph 4 of Article 27.
Thus, we consider that, where the provisions in Article 27.4 have not been complied with, the Article
3.1(a) prohibition applies to such developing country Members.”
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3.

Artigo 27.3

O DSB interpretou o Artigo 27.3 de forma restritiva, entendo que não autorizaria os países em
desenvolvimento a desviarem de qualquer outra obrigação, seja do próprio ASMC ou em outros Acordos
da OMC.
Relatório do Painel no caso Indonesia - Certain Measures Affecting the Automobile Industry
(Indonesia - Autos), Demandante: EUA, WT/DS59/R, paras. 5.305-5.306
Para. 5.305. “By its own words, Article 27.3 of the SCM Agreement is limited to stipulate a temporary
exception to the prohibition contained in Article 3.1 (b) of the same agreement in favor of developing
Members. It does not “authorize explicitly” developing Members to deviate from any other obligation,
either in the SCM Agreement, such as Article 5, or in other agreements, such as GATT Articles III:2
and III:4.”
Para. 5.306. “From the mere fact that Article 3 of the SCM Agreement does not prohibit a certain type
of subsidies, it cannot be inferred a contrario that Members have an “explicit right” to grant that type of
subsidies in violation of a different obligation contained in another agreement, such as GATT Article III.
For instance, the fact that Article 3 of the SCM does not prohibit the granting of subsidies in the form of
an exemption from an indirect tax only for domestic goods (irrespective of their local content level), does
not mean that Members have been granted thereby an “explicit authorization” to tax imported products
in excess of domestic like products, contrary to the prohibition contained in GATT Article III:2. By the
same token, the fact that Article 3.1(b) juncto Article 27.3 of the SCM Agreement does not prohibit, on a
temporary basis, the granting of local content subsidies by developing Members cannot be construed as
an “explicit authorization” for those Members to violate GATT Articles III:2 and III:4.”
4.

Artigo 27.4

O DSB entendeu que, na hipótese de um país em desenvolvimento não cumprisse com o disposto no
Artigo 27.4, estaria sujeito às regras do Artigo 3.1(a) do ASCM.
Relatório do Órgão de Apelação Brazil - Export Financing Programme for Aircraft (Brazil –
Aircarft), Demandante: Canadá, WT/DS46/R, paras. 139-141, 154, 156-159, 164 e 195-196
Para. 139. “The ordinary meaning of the text of Article 27.2(b) is clear. For a period of eight years
after the date of entry into force of the WTO Agreement, the prohibition on export subsidies in
paragraph 1(a) of Article 3 of the SCM Agreement does not apply to developing country Members
described in Article 27.2(b) – as long as they comply with the provisions of Article 27.4. With respect
to the application of the prohibition of export subsidies in Article 3.1(a) of the SCM Agreement,
paragraphs 2 and 4 of Article 27 contain a carefully negotiated balance of rights and obligations for
developing country Members. During the transitional period from 1 January 1995 to 1 January 2003,
certain developing country Members are entitled to the non-application of Article 3.1(a), provided that
they comply with the specific obligations set forth in Article 27.4. Put another way, when a developing
country Member complies with the conditions in Article 27.4, a claim of violation of Article 3.1(a)
cannot be entertained during the transitional period, because the export subsidy prohibition in Article 3
simply does not apply to that developing country Member.”
Para. 140. “(…) In our view, too, paragraph 4 of Article 27 provides certain obligations that
developing country Members must fulfill if they are to benefit from this special and differential
treatment during the transitional period. On reading paragraphs 2(b) and 4 of Article 27 together, it is
clear that the conditions set forth in paragraph 4 are positive obligations for developing country
Members, not affirmative defences. If a developing country Member complies with the obligations in
Article 27.4, the prohibition on export subsidies in Article 3.1(a) simply does not apply. However, if
that developing country Member does not comply with those obligations, Article 3.1(a) does apply.”
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Para. 141. “For these reasons, we agree with the Panel that the burden is on the complaining party
(in casu Canada) to demonstrate that the developing country Member (in casu Brazil) is not in
compliance with at least one of the elements set forth in Article 27.4. If such non-compliance is
demonstrated, then, and only then, does the prohibition of Article 3.1(a) apply to that developing
country Member.”
Para. 154. “In our view, the Panel reached the correct conclusion. However, it did so on the basis of
faulty reasoning. The issue in this case is when the subsidies for regional aircraft under PROEX
should be considered to have been “granted” for the purposes of calculating the level of Brazil's export
subsidies under Article 27.4 of the SCM Agreement. The issue is not whether or when there is a
“financial contribution”, or whether or when the “subsidy” “exists”, within the meaning of Article 1.1
of that Agreement.”
Para. 156. “Thus, the issue before the Panel under the heading “Has Brazil increased the level of its
export subsidies?” was simply this: given that the export subsidies in this case were already deemed
to “exist”, when were they “granted”? At issue was the interpretation and application of Article 27.4,
not of Article 1. It is pursuant to the provisions of Article 27.4 that Brazil is obliged not to increase
“the level of its export subsidies”. And, to ascertain the meaning of this phrase, it is necessary to look,
again, at footnote 55, which is affixed to Article 27.4 and which speaks of “the level of export
subsidies granted” (emphasis added) by a developing country Member. Consequently, for the
purposes of Article 27.4, we see the issue of the existence of a subsidy and the issue of the point at
which that subsidy is granted as two legally distinct issues. Only one of those issues is raised here and,
therefore, must be addressed. That issue is: when is this subsidy, which admittedly exists, actually
granted.”
Para. 157. “In our view, the Panel did not have to determine whether the export subsidies for regional
aircraft under PROEX constituted a “direct transfer of funds” or a “potential direct transfer of funds”,
within the meaning of Article 1.1(a)(i), in order to determine when the subsidies are “grated” for the
purposes of Article 27.4. Moreover, the Panel compounded its error in finding that the “financial
contribution” in the case of PROEX subsidies is not a “potential direct transfer of funds” by reasoning
that a letter of commitment does not confer a “benefit”. In this way, in its interpretation of
Article 1.1(a)(i), the Panel imported the notion of a “benefit” into the definition of a “financial
contribution”. This was a mistake. We see the issues – and the respective definitions – of a “financial
contribution” and a “benefit” as two separate legal elements in Article 1.1 of the SCM Agreement,
which together determine whether a subsidy exists, and not whether it is granted for the purpose of
calculating the level of a developing country Member's export subsidies under Article 27.4 of that
Agreement.”
Para. 158. “In addressing the correct legal question under Article 27.4, our answer is that export
subsidies for regional aircraft under PROEX are “granted” when the NTN-I bonds are issued. We
agree with the Panel that “PROEX payments may be ‘granted’ where the unconditional legal right of
the beneficiary to receive the payments has arisen, even if the payments themselves have not yet
occurred.” We also agree with the Panel that the export subsidies for regional aircraft under PROEX
have not yet been “granted” when the letter of commitment is issued, because, at that point, the export
sales contract has not yet been concluded and the export shipments have not yet occurred. For the
purposes of Article 27.4, we conclude that the export subsidies for regional aircraft under PROEX are
“granted” when all the legal conditions have been fulfilled that entitle the beneficiary to receive the
subsidies. We share the Panel's view that such an unconditional legal right exists when the NTN-I
bonds are issued.”
Para. 159. “For these reasons, we uphold the Panel's conclusion that the export subsidies for regional
aircraft under PROEX are “granted”, for the purposes of Article 27.4 of the SCM Agreement, when
the NTN-I bonds are issued, and not when the letter of commitment is issued. However, we wish to
emphasize the modifications we have made in the Panel's legal reasoning. We wish to underscore
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especially that we find that it was not relevant, for the purpose of calculating the level of Brazil's
export subsidies under Article 27.4, for the Panel to decide whether the “financial contribution” for
PROEX subsidies involved a “direct transfer of funds” or a “potential direct transfer of funds” under
Article 1.1 of the SCM Agreement.”
Para. 164. “And, for all these reasons, we uphold the overall conclusion of the Panel, in paragraph
7.76 of the Panel Report, that “Brazil has ‘increased the level of its export subsidies’ within the
meaning of Article 27.4 of the SCM Agreement.” And, thus, we find that Article 3.1(a) applies to
Brazil in this case, because Brazil has not complied with the provisions of Article 27.4.”
Para. 195. “Canada makes a conditional appeal. Canada requests that, if we accept Brazil's argument
and reverse the finding of the Panel that the export subsidies for regional aircraft under PROEX are
“granted” at the time of issuance of the NTN-I bonds for the purposes of Article 27.4 of the
SCM Agreement, then we should also reverse the Panel's decision not to make a finding on whether
Brazil had acted inconsistently with its obligations not to “maintain” export subsidies under Article 3.2
of that Agreement. As we have not accepted Brazil's argument and have, therefore, not reversed the
finding of the Panel on when the export subsidies for regional aircraft under PROEX are “granted”, it
is not necessary for us to consider this conditional appeal by Canada.”
Para. 196. “(…) Therefore, upholds the overall conclusions of the Panel that Brazil has not complied
with the provisions of Article 27.4 of the SCM Agreement, with the result that the export subsidy
prohibition in Article 3.1(a) applies to Brazil.”
5.

Artigo 27.8

O DSB entendeu que o conceito de produto similar e as regras do Artigo 6 do ASMC deveriam ser
aplicados, da mesma maneira, a todos os Membros da OMC.
Relatório do Painel no caso Indonesia - Certain Measures Affecting the Automobile Industry
(Indonesia - Autos), Demandante: EUA, WT/DS59/R, para. 14.169
Para. 14.169. “In assessing the arguments of the parties, we are cognizant that the complainants are
required to demonstrate the existence of serious prejudice by positive evidence. Thus, we agree with
Indonesia that the complainants bear the burden of presenting argument and evidence with respect to
each element of their serious prejudice claims - including the existence of effects on a “like product”.
This is consistent with the general principle, stated by the Appellate Body in Shirts and Blouses, that
complainants must present evidence and argument sufficient to establish a presumption that a
defending Member has acted in a manner inconsistent with its WTO obligations. We do not agree,
however, that the complainants bear a heavier than usual burden of proof in this dispute or that the
concept of “like product” should be interpreted more narrowly than usual because Indonesia is a
developing country Member. The special and differential treatment available to Indonesia is spelled
out in Article 27 of the SCM Agreement, and it is substantial. But for that special and differential
treatment, the subsidies in question would by Indonesia's own admission be prohibited under
Article 3.1(b) of the SCM Agreement. Moreover, because Indonesia is a developing country Member,
Article 27.8 requires complainants to demonstrate serious prejudice by positive evidence “in
accordance with the provisions of paragraphs 3 through 8 of Article 6” rather than taking advantage of
the rebuttable presumption of serious prejudice that otherwise would have applied under
Article 6.1(a). Article 27 does not, however, impose a higher burden of proof on complainants than
that normally applicable under Article 6, nor does it provide that the term “like product” is to be
defined differently in the case of subsidization provided by a developing country Member.”
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III.

Comentários

Com relação ao Artigo 27 caput do ASMC, o Painel no caso Indonesia - Autos reafirmou o importante
papel que os subsídios podem ter em programas de desenvolvimento econômico em países em
desenvolvimento e, por essa razão, conclui que ao se tratar de um subsídio imposto em um país em
desenvolvimento dois critérios deveriam ser preenchidos: (i) uma das duas espécies de subsídios
proibidos dispostas no Artigo 3.1 do ASMC; e (ii) efeitos adversos decorrentes do subsídio, de Acordo
com o Artigo 5 do ASMC.
No entanto, o Painel foi contrário ao argumento indonésio de que o Artigo 27.3 do ASMC autoriza
“explicitamente” os Membros da OMC a desviarem de qualquer outra obrigação, seja no próprio
Acordo, ou em outros Acordos, como por exemplo, neste caso em concreto, o tratamento nacional
previsto no Artigo III do GATT.
Ao analisar o Artigo 27.2 do ASMC, o Painel no caso Brazil – Aircarft refutou o argumento brasileiro
de que aquele seria lei especial que afastaria por completo a aplicação do Artigo 3.1 (a) do ASMC aos
países em desenvolvimento. Segundo o Painel, a exceção permitida pelo referido Artigo estaria sujeita
à comprovação de que o país em desenvolvimento tivesse cumprido com o disposto no Artigo 27.4 do
ASMC.
Diante desse contexto, importante mencionar a decisão do Órgão de Apelação, neste mesmo caso, com
relação ao Artigo 27.4 do ASMC. Ele manteve o entendimento do Painel de que, o disposto no Artigo
3.1(a) do ASMC somente pode ser afastado, caso o país em desenvolvimento tenha cumprido com as
obrigações previstas no Artigo 27.4 do ASMC. O Órgão de Apelação chegou às mesmas conclusões
sobre a natureza do subsídio brasileiro, que teria aumentado o nível dos seus subsídios à exportação,
por meio do programa PROEX, descumprindo com o disposto no Artigo 27.4 do ASMC e, como
consequência, este subsídio estaria sujeito às regras do Artigo 3.1. (a) do ASMC. No entanto, o Órgão
de Apelação entendeu desnecessária, para efeitos de cálculo do nível de subsídios à exportação, nos
termos do Artigo 27.4. do ASMC, a decisão proferida pelo Painel, sobre “contribuição financeira”, a
luz do Artigo 1.1. do ASMC.
O Painel no caso Indonesia - Autos, afastou a interpretação do Artigo 27.8 do ASMC proposta pelo
governo indonésio de que, pelo fato de se tratar de um país em desenvolvimento, o conceito de
produto similar deveria ser aplicado de maneira restrita e, ainda, que o ônus da prova não deveria
seguir as regras do Artigo 6 do ASMC.
FOOTNOTE:
Footnote 422: Both the 1993 and February 1996 programs impose the type of local content eligibility requirements
contemplated by Article 3.1(b). The June 1996 program does not, but is irrelevant because it already has ended
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Ø

Artigo 28

IA.

Texto do Artigo em Inglês
Article 28
Existing Programmes

28.1

Subsidy programmes which have been established within the territory of any Member before
the date on which such a Member signed the WTO Agreement and which are inconsistent with
the provisions of this Agreement shall be:
(a)

notified to the Committee not later than 90 days after the date of entry into force of the
WTO Agreement for such Member; and

(b)

brought into conformity with the provisions of this Agreement within three years of
the date of entry into force of the WTO Agreement for such Member and until then
shall not be subject to Part II.

28.2

No Member shall extend the scope of any such programme, nor shall such a programme be
renewed upon its expiry.

IB.

Texto do Artigo em Português
Artigo 28
Programas em Vigor

28.1

28.2

Os programas de subsídios que tenham sido estabelecidos no território de qualquer Membro
anteriormente à data em que tal Membro tenha assinado o Acordo Constitutivo da OMC e que
sejam incompatíveis com o disposto neste Acordo serão
(a)

notificados ao Comitê em prazo não superior a 90 dias após a data de entrada em vigor
para aquele Membro do Acordo Constitutivo da OMC;

(b)

conformados às disposições deste Acordo no prazo de 3 anos a contar da data de
entrada em vigor para aquele Membro do Acorde Constitutivo da OMC e, até então,
não estarão sujeitos ao disposto na PARTE II.

Nenhum Membro estenderá a vigência de qualquer programa de tal natureza nem poderá tal
programa ser renovado após sua expiração.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 28

1.

Artigo 28.1

O Painel entendeu que os programas de subsídios incompatíveis com o ASMC, conforme o disposto
no Artigo 28.1, também compreenderiam os subsídios específicos previstos no Artigo 3 do ASMC.
Relatório do Painel no caso Indonesia - Certain Measures Affecting the Automobile Industry
(Indonesia - Autos), Demandante: EUA, WT/DS59/R, para. 14.261
Para. 14.261. “We consider that the ordinary meaning of the term “inconsistent with the provisions of
this Agreement”, when read in its context, cannot reasonably be considered to extend to the
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Indonesian subsidy programmes under review in this dispute. The United States concedes that, under
Article 27.3 of the SCM Agreement, the prohibition of paragraph 3.1(b) of the SCM Agreement does
not apply to the Indonesian programmes for a period of five years from the date of entry into force of
the WTO Agreement, i.e., until the year 2000. The United States contends that the term “inconsistent”
is not synonymous with “prohibited”, and implies that a subsidy programme may be inconsistent with
the provisions of the SCM Agreement if it satisfies the substantive conditions of Article 3, whether or
not the Article 3 prohibitions are applicable. In the SCM Agreement, however, the drafters have
chosen to express the concept of subsidies meeting the substantive conditions of Article 3 by referring
to subsidies “falling under the provisions of Article 3” (See Article 2.3). If they had intended to
express the same concept in Article 28, they could have used comparable language.”
2.

Artigo 28.2

O Painel entendeu que a extensão de subsídios somente seria proibida, conforme o disposto no Artigo
28.2, na hipótese em que se comprovasse a inconsistência dos subsídios em questão com as regras do
ASMC.
Relatório do Painel no caso Indonesia - Certain Measures Affecting the Automobile Industry
(Indonesia - Autos), Demandante: EUA, WT/DS59/R, paras. 14.258, 14.260 e 14.262
Para. 14.258. “Finally, we turn to the United States' claim under Article 28 of the SCM Agreement.
The United States argues that, via Decree Nº 223/1995, Decree Nº 82/1996, and Regulation Nº
36/1996, Indonesia has extended the scope of its local content-based tariff and tax subsidies for certain
motor vehicles in violation of Article 28.2. Indonesia responds that Article 28.2 applies only to
subsidies that are “inconsistent” with the SCM Agreement, and since Article 27.3 of the SCM
Agreement exempts Indonesia's local content subsidies from the prohibition that would otherwise
apply under Article 3.1(b), these subsidies are not “inconsistent” with the Agreement and thus not
subject to Article 28.”
Para. 14.260. “Article 28.1 of the SCM Agreement specifies that subsidy programmes which are
“inconsistent with the provisions of this Agreement” must be notified to the Committee within 90 days
after the date of entry into force of the WTO Agreement for the Member and brought into conformity
with the provisions of the SCM Agreement within three years of that date. Article 28.2 specifies that
no Member shall extend the scope of “any such programme.” In our view, this reference to “any such
programme” can only refer back to the types of programmes identified in Article 28.1. Accordingly,
the question we must address is whether Indonesia has extended the scope of a subsidy programme
which is “inconsistent” with the provisions of the SCM Agreement.”
Para. 14.262. “Because we consider that the Indonesian subsidy programmes under review in this
dispute are not “inconsistent” with the provisions of the SCM Agreement within the meaning of
Article 28, we reject the claims of the United States that Indonesia has extended the scope of certain
subsidy measures in violation of Article 28.2 of the SCM Agreement.”
III.

Comentários

O Painel no caso Indonésia – Autos interpretou o termo “subsídio inconsistente” de forma ampla, uma
vez que considerou que este também compreenderia os subsídios proibidos do Artigo 3 do ASMC. No
mesmo diapasão, entendeu que o Artigo 28.2 está diretamente relacionado ao 28.1, ou seja, somente os
programas que sejam inconsistentes com o ASMC não poderão ser extendidos. Como no caso em
questão o Painel entendeu que o programa indonésio não era inconsistente, uma vez que estaria
salvaguardado pela exceção prevista aos países em desenvolvimento do Artigo 27 do ASMC,
nenhuma condenação seria pertinente. Dessa forma, o Painel acompanha a noção presente em todos os
Acordos da OMC, que essa deve servir como forum para promover o comércio internacional, mas
nunca em detrimento de políticas públicas necessárias, em um determinado período de tempo, para um
determinado grupo de países ou, ainda, para proteger interesses sensíveis à sua população.
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Ø

Artigo 29

IA.

Texto do Artigo em Inglês
Article 29
Transformation into a Market Economy

29.1

Members in the process of transformation from a centrally-planned into a market, freeenterprise economy may apply programmes and measures necessary for such a transformation.

29.2

For such Members, subsidy programmes falling within the scope of Article 3, and notified
according to paragraph 3, shall be phased out or brought into conformity with Article 3 within
a period of seven years from the date of entry into force of the WTO Agreement. In such a
case, Article 4 shall not apply. In addition during the same period:
(a)

Subsidy programmes falling within the scope of paragraph 1(d) of Article 6 shall not
be actionable under Article 7;

(b)

With respect to other actionable subsidies, the provisions of paragraph 9 of Article 27
shall apply.

29.3

Subsidy programmes falling within the scope of Article 3 shall be notified to the Committee
by the earliest practicable date after the date of entry into force of the WTO Agreement.
Further notifications of such subsidies may be made up to two years after the date of entry into
force of the WTO Agreement.

29.4

In exceptional circumstances Members referred to in paragraph 1 may be given departures
from their notified programmes and measures and their time-frame by the Committee if such
departures are deemed necessary for the process of transformation.

IB.

Texto do Artigo em Português
Artigo 29
Transformação em Economia de Mercado

29.1

Aqueles Membros que se encontrarem em transição de uma economia centralmente
planificada para uma economia de mercado e livre empresa poderão aplicar programas e
medidas necessários a tal transformação.

29.2

Para esses Membros, os programas de subsídios que se enquadrem no âmbito do Artigo 3 e
que sejam notificados de Acordo com o parágrafo 3 serão eliminados ou feitos conformar-se
com o Artigo 3 no período 7 de anos a partir da data de entrada em vigor do Acordo
Constitutivo da OMC. Nesse caso, o Artigo 4 não se aplicará. Alem disso, durante o mesmo
período:

29.3

(a)

os programas de subsídio no âmbito do parágrafo 1 (d) do Artigo 6 não serão
acionáveis ao abrigo do Artigo 7;

(b)

com relação a outros subsídios acionáveis, será aplicável o disposto no parágrafo 9 do
Artigo 27.

Os programas de subsídios no âmbito do Artigo 3 serão notificados ao Comitê o mais
imediatamente possível após a entrada em vigor do Acordo Constitutivo da OMC.
Notificações posteriores acerca de tais subsídios poderão ser efetuados até 2 anos após a
entrada em vigor do Acordo Constitutivo da OMC.
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29.4

Em circunstâncias excepcionais, os Membros a que se refere o parágrafo 1 poderão ser
autorizados pelo Comitê a desviar-se dos programas, medidas e prazos notificados, desde que
tais desvios sejam considerados necessários ao processo de transição.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Alicação do Artigo 29

Este Artigo não foi objeto de análise pelo DSB da OMC.
III.

Comentários

Nada a comentar.
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Ø

Artigo 30

IA.

Texto do Artigo em Inglês
Part X
Dispute Settlement
Article 30

The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the
Dispute Settlement Understanding shall apply to consultations and the settlement of disputes under
this Agreement, except as otherwise specifically provided herein.
IB.

Texto do Artigo em Português
Parte X
Solução de Controvérsias
Artigo 30

As disposições dos Artigos XXII e XXIII do GATT 1994, tal como desenvolvidas e aplicadas
no Entendimento sobre solução de Controvérsias, serão aplicáveis a consultas e solução de
controvérsias ao abrigo deste Acordo, salvo onde especificamente se disponha de outra forma.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 30

Este Artigo não foi objeto de análise pelo DSB da OMC.
III.

Comentários

Nada a comentar.
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Artigo 31

IA.

Texto do Artigo em Inglês
Part XI
Final Provisions
Article 31

Provisional Application the provisions of paragraph 1 of Article 6 and the provisions of
Article 8 and Article 9 shall apply for a period of five years, beginning with the date of entry into force
of the WTO Agreement. Not later than 180 days before the end of this period, the Committee shall
review the operation of those provisions, with a view to determining whether to extend their
application, either as presently drafted or in a modified form, for a further period.
IB.

Texto do Artigo em Português
Part XI
Disposições Finais
Artigo 31
Aplicação Provisória

O disposto no parágrafo 1 do Artigo 6 e as disposições do Artigo 8 e do Artigo 9 serão
aplicadas por período de 5 anos a contar a partir da data de entrada em vigor do Acordo Constitutivo
da OMC. No máximo até 180 dias antes do fim desse período, o Comitê reexaminará o funcionamento
dessas disposições para determinar se as mesmas deverão ser prorrogadas, quer como se encontram
hoje redigidas, quer sob nova redação.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 31

Este Artigo não foi objeto de análise pelo DSB da OMC.
III.

Comentários

Nada a comentar.
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Ø

Artigo 32

IA.

Texto do Artigo em Inglês
Article 32
Other Final Provisions

32.1

No specific action against a subsidy of another Member can be taken except in accordance
with the provisions of GATT 1994, as interpreted by this Agreement. (423)

32.2

Reservations may not be entered in respect of any of the provisions of this Agreement without
the consent of the other Members.

32.3

Subject to paragraph 4, the provisions of this Agreement shall apply to investigations, and
reviews of existing measures, initiated pursuant to applications which have been made on or
after the date of entry into force for a Member of the WTO Agreement.

32.4

For the purposes of paragraph 3 of Article 21, existing countervailing measures shall be
deemed to be imposed on a date not later than the date of entry into force for a Member of the
WTO Agreement, except in cases in which the domestic legislation of a Member in force at
that date already included a clause of the type provided for in that paragraph.

32.5

Each Member shall take all necessary steps, of a general or particular character, to ensure, not
later than the date of entry into force of the WTO Agreement for it, the conformity of its laws,
regulations and administrative procedures with the provisions of this Agreement as they may
apply to the Member in question.

32.6

Each Member shall inform the Committee of any changes in its laws and regulations relevant
to this Agreement and in the administration of such laws and regulations.

32.7

The Committee shall review annually the implementation and operation of this Agreement,
taking into account the objectives thereof. The Committee shall inform annually the Council
for Trade in Goods of developments during the period covered by such reviews.

32.8

The Annexes to this Agreement constitute an integral part thereof.

Footnote 423: This paragraph is not intended to preclude action under other relevant provisions of GATT 1994, where
appropriate.

IB.

Texto do Artigo em Português
Artigo 32
Outras Disposições Finais

32.1

Não se pode tomar qualquer medida específica contra subsídio de outro Membro senão de
Acordo com o disposto no GATT 1994, tal como interpretado por esse Acordo 2.55

32.2

Não se poderão formular reservas acerca de qualquer das disposições deste Acordo sem o
consentimento dos outros Membros.

32.3.1 De Acordo com o parágrafo 4, as disposições deste Acordo serão aplicadas a investigações e
revisões de medidas existentes que sejam iniciadas de Acordo com petições formuladas tanto
na data quanto depois da data de entrada em vigor do Acordo Constitutivo da OMC para
determinado Membro.
55

Este parágrafo não tem por objetivo impedir medidas ao abrigo de outras disposições pertinentes do GATT 1994, conforme
o caso.
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32.4

Para as finalidades do parágrafo 3 do Artigo 21, medidas compensatórias em vigor
considerar-se-ão impostas em data não posterior à de entrada em vigor para determinado
Membro do Acordo constitutivo da OMC, salvo nos casos em que a legislação nacional de um
Membro em vigor naquela data já inclua disposição do mesmo tipo daquela contida no
parágrafo em causa.

32.5

Os Membros tomarão as devidas providências de natureza geral ou específica para garantir,
até a entrada em vigor do Acordo Constitutivo da OMC para aquele Membro, a conformidade
de suas leis, regulamentos e procedimentos administrativos com as disposições deste Acordo,
tal como deverão ser aplicadas ao Membro em questão.

32.6

Os Membros informarão ao Comitê toda e qualquer modificação introduzida em suas leis e
regulamentos que sejam relevantes para este Acordo, assim como modificações na aplicação
de tais leis e regulamentos.

32.7

O Comitê reverá anualmente a implementação e a operação deste Acordo, levando em
consideração seus objetivos. O Comitê informará anualmente o Conselho de Comércio de
Bens sobre as alterações havidas no período coberto por tais revisões.

32.8

Os Anexos deste Acordo formam parte integrante do mesmo.

(Decreto nº 1.355, de 30 de dezembro de 1994)
IC.

Comentários sobre a Tradução

Nada a observar.
II.

Interpretação e Aplicação do Artigo 32

1.

Artigo 32.1

O DSB define os critérios para que uma norma possa ser considerada medida específica contra um
subsídio.
Relatório do Órgão de Apelação no caso United States - Continued Dumping and Subsidy Offset
Act of 2000 (US - Offset Act) (Byrd Amendment), Demandantes: Austrália, Brasil, Chile, União
Europeia, Índia, Indonésia, Japão, Coreia, Tailândia, WT/DS217/AB/R, paras. 233, 236, 238,
241-242, 245-247, 251-253, 256, 260, 262-263, 268, 270-274, 300, 302 e 304
Para. 233. “On appeal, the United States contends that the Panel erred in finding that the CDSOA
constitutes specific action against dumping within the meaning of Article 18.1 of the Anti-Dumping
Agreement and specific action against a subsidy within the meaning of Article 32.1 of the SCM
Agreement, and asks us to reverse the Panel's finding that the CDSOA is inconsistent with Article 18.1
of the Anti-Dumping Agreement and Article 32.1 of the SCM Agreement.”
Para. 236. “Looking to the ordinary meaning of the words used in these provisions, we read them as
establishing two conditions precedent that must be met in order for a measure to be governed by them.
The first is that a measure must be “specific” to dumping or subsidization. The second is that a
measure must be “against” dumping or subsidization. These two conditions operate together and
complement each other. If they are not met, the measure will not be governed by Article 18.1 of the
Anti-Dumping Agreement or by Article 32.1 of the SCM Agreement. If, however, it is established that
a measure meets these two conditions, and thus falls within the scope of the prohibitions in those
provisions, it would then be necessary to move to a further step in the analysis and to determine
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whether the measure has been “taken in accordance with the provisions of GATT 1994”, as interpreted
by the Anti-Dumping Agreement or the SCM Agreement. If it is determined that this is not the case, the
measure would be inconsistent with Article 18.1 of the Anti-Dumping Agreement or Article 32.1 of
the SCM Agreement.”
Para. 238. “As mentioned above, in US - 1916 Act, we interpreted the phrase “specific action against
dumping” in Article 18.1 of the Anti-Dumping Agreement. We said:
In our view, the ordinary meaning of the phrase “specific action against
dumping” of exports within the meaning of Article 18.1 is action that is taken
in response to situations presenting the constituent elements of “dumping”.
“Specific action against dumping” of exports must, at a minimum, encompass
action that may be taken only when the constituent elements of “dumping”
are present.

Given that Article 18.1 of the Anti-Dumping Agreement and 32.1 of the SCM Agreement are identical
except for the reference in the former to dumping, and in the latter to a subsidy, we are of the view that
this finding is pertinent for both provisions.”
Para. 241. “We turn now to determine whether the CDSOA is a “specific action” against dumping or
subsidization within the meaning of Article 18.1 of the Anti-Dumping Agreement or Article 32.1 of
the SCM Agreement.”
Para. 242. “In our view, the Panel was correct in finding that the CDSOA is a specific action related
to dumping or a subsidy within the meaning of Article 18.1 of the Anti-Dumping Agreement and
Article 32.1 of the SCM Agreement. It is clear from the text of the CDSOA, in particular from Section
754(a) of the Tariff Act, that the CDSOA offset payments are inextricably linked to, and strongly
correlated with, a determination of dumping, as defined in Article VI:1 of the GATT 1994 and in the
Anti-Dumping Agreement, or a determination of a subsidy, as defined in the SCM Agreement. (…)”
Para. 245. “We also disagree with the submission of the United States that, under the Panel's
reasoning, any expenditure of the collected anti-dumping (or countervailing) duties would be
characterized as a specific action against dumping (or a subsidy). This submission does not take into
account the express terms of Article 18.1 of the Anti-Dumping Agreement and Article 32.1 of the
SCM Agreement, which, as we said earlier, contain two conditions precedent, namely that the action
be “specific” to dumping or a subsidy, and that it be “against” dumping or a subsidy. To refer to the
example given by the United States, international emergency relief financed from collected antidumping or countervailing duties would not, in our opinion, be subject to the prohibitions of
Article 18.1 of the Anti-Dumping Agreement and Article 32.1 of the SCM Agreement, because such
action would have no effect whatsoever on dumping or subsidization and, therefore, could not be
characterized as operating “against” dumping or a subsidy. As the Panel noted, we did not focus on the
word “against” in our ruling in US – 1916 Act, because there was no dispute there that the measure
(imposing civil and criminal liabilities on importers) was indeed “against” something - the question
there was whether the action was against dumping, or some other conduct (predatory pricing).”
Para. 246. “We move now to an analysis of the term “against” as used in Article 18.1 of the AntiDumping Agreement and Article 32.1 of the SCM Agreement. As mentioned above, Article 18.1 of the
Anti-Dumping Agreement is identical in language, terminology and structure to Article 32.1 of the
SCM Agreement, except for the reference to dumping instead of subsidy, and therefore we will
proceed, as the Panel did, with an analysis of the word “against” on the basis that it has the same
meaning in both provisions.”
Para. 247. “We agree with the Panel that our statement in US – 1916 Act - to the effect that “the
ordinary meaning of the phrase ‘specific action against dumping’ of exports within the meaning of
Article 18.1 is action that is taken in response to situations presenting the constituent elements of
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‘dumping’” - is not conclusive as to the nature of the condition flowing from the term ‘against’. The
Panel took the position that an action operates “against” dumping or a subsidy within the meaning of
Article 18.1 of the Anti-Dumping Agreement and Article 32.1 of the SCM Agreement if it has
an adverse bearing on dumping or subsidization.”
Para. 251. “A textual analysis of Articles 18.1 and 32.1 supports, rather than defeats, the finding of
the Panel that these provisions are applicable to measures that do not come into direct contact with the
imported good, or entities responsible for the dumped or subsidized good. We note that Article 18.1
refers only to measures that act against “dumping”, and that there is no express requirement that the
measure must act against the imported dumped product, or entities responsible for that product.
Likewise, Article 32.1 of the SCM Agreement refers to specific action against “a subsidy”, not action
against the imported subsidized product or a responsible entity. The United States' contention is
further contradicted by the contextual consideration that the SCM Agreement authorizes multilaterallysanctioned countermeasures “against” a subsidy, which may consist of indirect action affecting other
products.”
Para. 252. “Turning to considerations of object and purpose, we do not consider that the object and
purpose of the Anti-Dumping Agreement and of the SCM Agreement, as reflected in Article 18.1 of the
Anti-Dumping Agreement and in Article 32.1 of the SCM Agreement, support the incorporation into
these provisions, through the term “against”, of a requirement that the measure must come into direct
contact with the imported good, or the entity responsible for it. Both provisions fulfil a function of
limiting the range of actions that a Member may take unilaterally to counter dumping or
subsidization. Excluding from Article 18.1 of the Anti-Dumping Agreement and Article 32.1 of the
SCM Agreement actions that do not come into direct contact with the imported good or the entity
responsible for the dumped or subsidized good, would undermine that function.”
Para. 253. “We, therefore, agree with the Panel that in Article 18.1 of the Anti-Dumping Agreement
and Article 32.1 of the SCM Agreement, there is no requirement that the measure must come into
direct contact with the imported product, or entities connected to, or responsible for, the imported
good such as the importer, exporter, or foreign producer. We also agree with the Panel that the test
should focus on dumping or subsidization as practices. Article 18.1 refers only to measures that act
against “dumping”; there is no express requirement that the measure must act against the imported
dumped product, or entities responsible for that product. Likewise, Article 32.1 of the SCM
Agreement refers to specific action against “a subsidy”, not to action against the imported subsidized
product or a responsible entity.”
Para. 256. “All these elements lead us to conclude that the CDSOA has an adverse bearing on the
foreign producers/exporters in that the imports into the United States of the dumped or subsidized
products (besides being subject to anti-dumping or countervailing duties) result in the financing of
United States competitors - producers of like products - through the transfer to the latter of the duties
collected on those exports. Thus, foreign producers/exporters have an incentive not to engage in the
practice of exporting dumped or subsidized products or to terminate such practices. Because the
CDSOA has an adverse bearing on, and, more specifically, is designed and structured so that it
dissuades the practice of dumping or the practice of subsidization, and because it creates an incentive
to terminate such practices, the CDSOA is undoubtedly an action “against” dumping or a subsidy,
within the meaning of Article 18.1 of the Anti-Dumping Agreement and of Article 32.1 of the
SCM Agreement.”
Para. 260. “The United States challenges the way the Panel addressed footnote 24 of the AntiDumping Agreement and footnote 56 of the SCM Agreement, arguing that the Panel erred in declining
to examine the import of the footnotes because it had already determined that the CDSOA was a
“specific action” under Article 18.1 of the Anti-Dumping Agreement and under Article 32.1 of the
SCM Agreement. The United States contends that these footnotes permit actions involving dumping or
subsidies consistent with GATT 1994 provisions and not addressed by Article VI of the GATT 1994,
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and that these actions are not encompassed by the prohibitions against “specific action” in Article 18.1
of the Anti-Dumping Agreement and Article 32.1 of the SCM Agreement. In other words, according to
the United States, an action that falls within footnotes 24 and 56 cannot be characterized as a “specific
action” within the meaning of Article 18.1 of the Anti-Dumping Agreement and Article 32.1 of the
SCM Agreement, and such action would, therefore, not be WTO-inconsistent.”
Para. 262. “Footnotes 24 and 56 are clarifications of the main provisions, added to avoid ambiguity;
they confirm what is implicit in Article 18.1 of the Anti-Dumping Agreement and in Article 32.1 of
the SCM Agreement, namely, that an action that is not ”specific” within the meaning of Article 18.1
of the Anti-Dumping Agreement and of Article 32.1 of the SCM Agreement, but is nevertheless
related to dumping or subsidization, is not prohibited by Article 18.1 of the Anti-Dumping
Agreement or Article 32.1 of the SCM Agreement.”
Para. 263. “We move to the next step of our analysis, which is to determine whether the action is “in
accordance with the provisions of the GATT 1994, as interpreted by” the Anti-Dumping Agreement or
the SCM Agreement.”
Para. 268. “We disagree with these submissions for the following reasons. As the Panel noted, our
analysis in US – 1916 Act “was not based on any particular AD provision in isolation, but on the AD
Agreement as a whole. We agree with the Panel that:
Since the Appellate Body's analysis [in US – 1916 Act ] was not based
exclusively on AD Article 1, we fail to see why a different approach should
apply in respect of the permissible responses to subsidization, simply because
of a difference between the text of AD Article 1 and SCM Article 10. In
identifying the permissible responses to subsidization, we consider it
important to have regard to the type of remedies foreseen by the SCM
Agreement.” (emphasis added)

Para. 270. “It is appropriate to emphasize the phrase “only one form of relief (either a countervailing
duty, if the requirements of Part V are met, or a countermeasure under Articles 4 or 7) shall be
available.” It expressly sets out two forms of specific action, and provides that WTO Members may
choose to apply one or the other against a subsidy. The assumption underlying the requirements of
footnote 35 is that remedies under the SCM Agreement are limited to countervailing duties (and, by
implication, provisional measures and price undertakings), explicitly envisaged in Part V of the SCM
Agreement, and to countermeasures under Articles 4 and 7 of the SCM Agreement. Footnote 35
requires WTO Members to choose between two forms of remedy; such a requirement would be
meaningless if responses to a countervailable subsidy, other than definitive countervailing duties,
provisional measures, price undertakings and multilaterally-sanctioned countermeasures, were
permitted under the GATT 1994 and the SCM Agreement.”
Para. 271. “Moreover, Article 32.1 of the SCM Agreement limits the range of actions a WTO Member
may take unilaterally to counter subsidization. Restricting available unilateral actions against
subsidization to those expressly provided for in the GATT 1994 and in the SCM Agreement is
consistent with this function. The United States' reasoning would deprive Article 32.1 of the
SCM Agreement of effectiveness. As we have stated on many occasions, the internationally recognized
interpretive principle of effectiveness should guide the interpretation of the WTO Agreement (424),
and, under this principle, provisions of the WTO Agreement should not be interpreted in such a manner
that whole clauses or paragraphs of a treaty would be reduced to redundancy or inutility
(425). Accepting the United States' contention that Article VI:3 of the GATT 1994 and Part V of the
SCM Agreement cover only countervailing duties would render Article 32.1 of the SCM Agreement
redundant or inutile, because, under the United States' approach, Article 32.1 of the SCM Agreement
would not provide additional discipline. Thus, a violation of Article 32.1 would flow only from a
violation of another provision; violating Article 32.1 would be only a mechanical consequence of a
violation of another provision.”
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Para. 272. “Furthermore, Article 32.1 of the SCM Agreement would be inutile with respect to
“specific action[s] against a subsidy” other than countervailing duties, as it would be impossible, in
such case, to find a violation of Article 32.1. Given that Article VI:3 of the GATT 1994 and Part V of
the SCM Agreement would, under the United States' reasoning, be limited to countervailing duties,
such specific actions would always be in accordance with Article VI:3 of the GATT 1994 and Part V
of the SCM Agreement and, therefore, consistent with Article 32.1. Consequently, we reject the
United States' contention that Article VI:3 of the GATT 1994 and Part V of the SCM
Agreement encompass only countervailing duties.”
Para. 273. “In our view, Article VI:3 of the GATT 1994 and Part V of the SCM Agreement
encompass all measures taken against subsidization. To be in accordance with the GATT 1994, as
interpreted by the SCM Agreement, a response to subsidization must be either in the form of definitive
countervailing duties, provisional measures or price undertakings, or in the form of multilaterallysanctioned countermeasures resulting from resort to the dispute settlement system. As the CDSOA
does not correspond to any of the responses to subsidization envisaged by the GATT 1994 and the
SCM Agreement, we conclude that it is not in accordance with the provisions of the GATT 1994, as
interpreted by the SCM Agreement, and that, therefore, the CDSOA is inconsistent with Article 32.1 of
the SCM Agreement.”
Para. 274. “Accordingly, we uphold, albeit for different reasons, the finding of the Panel that the
CDSOA is a non-permissible specific action against dumping or a subsidy, contrary to Article 18.1 of
the Anti-Dumping Agreement and Article 32.1 of the SCM Agreement.”
Para. 300. “The United States asks that we reverse the Panel's finding that the CDSOA violates
Article XVI:4 of the WTO Agreement on the grounds that the CDSOA is consistent with Articles VI:2
and VI:3 of the GATT 1994, Articles 5.4, 18.1 and 18.4 of the Anti-Dumping Agreement, and Articles
11.4, 32.1 and 32.5 of the SCM Agreement. For the same reason, the United States requests that we
reverse the Panel's finding that the benefits accruing to the appellees under the WTO Agreement have
been nullified or impaired.”
Para. 302. “As a consequence of our finding that the United States has acted inconsistently with
Article 18.1 of the Anti-Dumping Agreement and Article 32.1 of the SCM Agreement, we uphold the
Panel's finding that the United States has failed to comply with Article 18.4 of the Anti-Dumping
Agreement, Article 32.5 of the SCM Agreement and Article XVI:4 of the WTO Agreement.”
Para. 304. “We conclude that, to the extent we have found that the CDSOA is inconsistent with
Article 18.1 of the Anti-Dumping Agreement and Article 32.1 of the SCM Agreement, the CDSOA
nullifies or impairs benefits accruing to the appellees in this dispute under those Agreements.”
Relatório do Órgão de Apelação no caso United States - Customs Bond Directive for Merchandise
Subject to Anti-Dumping/Countervailing Duties (US - Customs Bond Directive), Demandante:
Índia, WT/DS345/AB/R, paras. 270, 272 e 275
Para. 270. “We turn to India's claim that the Panel erred in finding that the Amended CBD is not
inconsistent “as such” with Articles 1 and 18.1 of the Anti-Dumping Agreement and Articles 10
and 32.1 of the SCM Agreement. Before examining India's claim, we briefly recall the Panel's
reasoning in rejecting India's arguments. Having accepted the utility of the mandatory/discretionary
distinction as an “analytical tool” for evaluating India's “as such” claims, the Panel proceeded to
consider whether the instruments constituting the Amended CBD are, on their face, mandatory or
discretionary. Based on an examination of the texts of these instruments, the Panel preliminarily
concluded that their provisions are not binding on Port Directors, or, more broadly, United States
Customs. In particular, the Panel noted that certain instruments of the Amended CBD - specifically the
August 2005 Clarification and the October 2006 Notice - do not require United States Customs to
designate “covered cases” or “special category” merchandise subject to an anti-dumping duty order
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prior to applying the EBR; rather, these instruments only provide criteria for identifying such
“covered cases” or “special categories”. The Panel noted further that the Amended CBD did not
“mandate WTO-inconsistent behaviour”, as, to date, United States Customs has applied the Amended
CBD only to shrimp importers.”
Para. 272. “Relying on these findings that the Amended CBD is not a mandatory measure and that the
EBR does not constitute impermissible action against dumping or subsidization in every case when it
is imposed, the Panel concluded that the Amended CBD “as such” does not violate Articles 1 and 18.1
of the Anti-Dumping Agreement and Articles 10 and 32.1 of the SCM Agreement.”
Para. 275. “(…) Thus, the premise on which India's appeal rests does not stand, and we therefore
uphold the Panel's finding, in paragraphs 7.236-7.238 and 8.1 of the Panel Report in US - Customs
Bond Directive, that the Amended CBD, by virtue of which the EBR is imposed, is not inconsistent
“as such” with Articles 1 and 18.1 of the Anti-Dumping Agreement and Articles 10 and 32.1 of the
SCM Agreement.”
Relatório do Órgão de Apelação no caso Brazil - Measures Affecting Desiccated Coconut (Brazil –
Desiccated Coconut), Demandante: Filipinas, WT/DS22/AB/R, pág. 16
From reading Article 10, it is clear that countervailing duties may only be imposed in accordance with
Article VI of the GATT 1994 and the SCM Agreement. A countervailing duty being a specific action
against a subsidy of another WTO Member, pursuant to Article 32.1, it can only be imposed “in
accordance with the provisions of GATT 1994, as interpreted by this Agreement”. The ordinary meaning
of these provisions taken in their context leads us to the conclusion that the negotiators of the SCM
Agreement clearly intended that, under the integrated WTO Agreement, countervailing duties may only
be imposed in accordance with the provisions of Part V of the SCM Agreement and Article VI of the
GATT 1994, taken together. If there is a conflict between the provisions of the SCM Agreement and
Article VI of the GATT 1994, furthermore, the provisions of the SCM Agreement would prevail as a
result of the general interpretative note to Annex 1A.
2.

Artigo 32.3

O DSB clarifica o limite da aplicação, em investigações para a interposição de medidas
compensatórias ou de suas revisões, do GATT 1994 e dos Acordos da OMC.
Relatório do Órgão de Apelação no caso Brazil - Measures Affecting Desiccated Coconut (Brazil –
Desiccated Coconut), Demandante: Filipinas, WT/DS22/AB/R, WT/DS22/AB/R, págs. 17-19
The Appellate Body sees Article 32.3 of the SCM Agreement as a clear statement that for countervailing
duty investigations or reviews, the dividing line between the application of the GATT 1947 system of
agreements and the WTO Agreement is to be determined by the date on which the application was made
for the countervailing duty investigation or review. Article 32.3 has limited application only in specific
circumstances where a countervailing duty proceeding, either an investigation or a review, was
underway at the time of entry into force of the WTO Agreement. This does not mean that the WTO
Agreement does not apply as of 1 January 1995 to all other acts, facts and situations which come within
the provisions of the SCM Agreement and Article VI of the GATT 1994. However, the Uruguay Round
negotiators expressed an explicit intention to draw the line of application of the new WTO Agreement to
countervailing duty investigations and reviews at a different point in time from that for other general
measures. (426) Because a countervailing duty is imposed only as a result of a sequence of acts, a line
had to be drawn, and drawn sharply, to avoid uncertainty, unpredictability and unfairness concerning the
rights of states and private parties under the domestic laws in force when the WTO Agreement came into
effect.
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Like the Panel, “we are hesitant, in interpreting the WTO Agreement, to give great weight to the effect of
decisions that had not yet been taken at the time the WTO Agreement was signed”. We agree with the
Panel's statement that:
The availability of Article VI of GATT 1994 as applicable law in this dispute is
a matter to be determined on the basis of the WTO Agreement, rather than on
the basis of a subsequent decision by the signatories of the Tokyo Round SCM
Code taken at the invitation of the Preparatory Committee.

III.

Comentários

Os EUA apelaram da decisão do Painel no caso US - Offset Act (Byrd Amendment) que entendeu o
Continued Dumping and Subsidy Act, também conhecida como Byrd Amendment, como incompatível
com o Artigo 32.1 do ASMC, ou seja, que a lei Americana constituiria medida específica contra
subsídio não prevista pelo GATT 1994 ou pela própria interpretação do ASMC. O Órgão de Apelação
analisou o caso em questão, com base em decisão anterior proferida por ele no caso US - 1916 Act.
Para se considerar uma violação ao Artigo 32.1, em um primeiro momento, uma medida deveria
preencher dois requisitos: ser especifica e contrária à aplicação de subsídios. Caso uma medida
preenchesse tais requisitos, ainda se verificaria sua compatibilidade com o GATT 1994 e o ASMC. Na
hipótese desta última não ter sido verificada, então seria correto afirmar que a medida estaria sujeita às
disposições do Artigo 32.1 do ASMC.
No caso US – Customs Bond Directive, o Órgão de Apelação manteve a decisão do Painel que não
condenou a Lei norte-americana CBD como violação per se ao disposto no Artigo 32.1. Isso porque,
chegou-se à conclusão que a CBD não é uma medida obrigatória e, por consequência, não constitui
ação ilícita contra subsídios em todos os casos em que é aplicada.
Já no caso Brazil – Desiccated Coconut, o Órgão de Apelação defendeu que os negociadores mostram
clara intenção de que medidas compensatórias somente poderiam ser interpostas nos casos em que
tivesse sido aplicada de forma integrada a Parte V do ASMC e o Artigo VI do GATT 1994. Na
hipótese de um conflito entre as referidas disposições, prevaleceria como lei especial o ASMC.
No mesmo caso, o Órgão de Apelação ao analisar o Artigo 32.3 o interpretou como uma declaração
clara de que o ASMC não poderia ser aplicado de forma retroativa. Dessa maneira, nas investigações
para aplicação de medida compensatória e de suas eventuais revisões, a linha divisória entre a
aplicação do GATT 1947 e dos Acordos da OMC, deve ser determinada pela data em que o pedido foi
feito para o início da investigação ou da revisão.
FOOTNOTES:
Footnote 424: See Appellate Body Report, US – Gasoline, at 21; Appellate Body Report, Japan – Alcoholic Beverages II, at
106; Appellate Body Report, US – Underwear, at 24; Appellate Body Report, US – Shrimp, para. 131 (referencing various
authors); Appellate Body Report, Korea – Dairy, para. 81; Appellate Body Report, Canada – Dairy, para. 133; and Appellate
Body Report, Argentina – Footwear (EC), para. 88.
Footnote 425: Appellate Body Report, US – Gasoline, at 21; Appellate Body Report, Japan – Alcoholic Beverages II, at 106;
Appellate Body Report, Korea – Dairy , para. 80; Appellate Body Report, Canada – Dairy, para. 133; Appellate Body Report,
Argentina – Footwear (EC), para. 88; and Appellate Body Report, US – Section 211 Appropriations Act, paras. 161 and 338.
Footnote 426: In its appellant's submission dated 9 January 1997, at p. 37, para. 59, the Philippines argues that in United
States - Gasoline, both the panel and the Appellate Body assessed the pre-WTO domestic regulatory process that led to the
imposition of the United States' environmental measure at issue in that dispute. We note that, in that case, there was no issue with
respect to the temporal application of the measure in dispute, nor did the panel or the Appellate Body examine the applicability
of the Agreement on Technical Barriers to Trade.
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