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INTRODUÇÃO 

 
 

Análise do texto de lei do Acordo sobre Salvaguardas e da jurisprudência consolidada pelo Órgão de 

Solução de Controvérsias (DSB) da OMC. 

 

 

ACORDO SOBRE SALVAGUARDAS 

 

PREÂMBULO 

 

Cynthia Kramer 

 

IA. Texto do Artigo em Inglês 

 

Members, 

 

 Having in mind the overall objective of the Members to improve and strengthen the international 

trading system based on GATT 1994; 

  

Recognizing the need to clarify and reinforce the disciplines of GATT 1994, and specifically those of 

its Article XIX (Emergency Action on Imports of Particular Products), to re-establish multilateral 

control over safeguards and eliminate measures that escape such control; 

  

Recognizing the importance of structural adjustment and the need to enhance rather than limit 

competition in international markets; and 

   

Recognizing further that, for these purposes, a comprehensive agreement, applicable to all Members 

and based on the basic principles of GATT 1994, is called for; 

  

Hereby agree as follows: 

 

IB.  Texto do Artigo em Português 

 

Os Membros,  

 

Considerando o objetivo geral dos Membros de melhorar e fortalecer o sistema de comércio 

internacional baseado no GATT 1994; 

 

Reconhecendo a necessidade de esclarecer e reforçar as disciplinas do GATT 1994 e especificamente 

as do seu Artigo XIX (Medidas de emergência com relação à importação de produtos particulares) de 

restabelecer o controle multilateral sobre as salvaguardas e de eliminar as medidas que escapem a tal 

controle; 

 

Reconhecendo a importância do ajustamento estrutural e a necessidade de estimular ao invés de 

limitar a concorrência nos mercados internacionais; e 

 

Reconhecendo ademais que, para esses fins, faz-se necessário um acordo abrangente aplicável a 

todos os Membros e fundado nos princípios básicos do GATT 1994; 

 

Concordam o seguinte: 

 

IC.  Comentários sobre a Tradução 

 

Ao invés de produtos particulares, no segundo considerando, deveria constar produtos específicos.  
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II.  Interpretação e Aplicação do Preâmbulo 

 

Relatório do Painel no caso United States - Safeguard Measures on Imports of Fresh, Chilled or 

Frozen Lamb Meat from New Zealand and Australia  (US - Lamb), Demandantes: Austrália e Nova 

Zelândia, WT/DS177/R e WT/DS178/R, paras. 7.76-7.77 

 

O Painel em US - Lamb afirmou a importância do preâmbulo para interpretação ser em conformidade 

com o objeto e propósito do Acordo de Salvaguardas. Nesse sentido, a definição de indústria doméstica, 

por exemplo, não deveria considerar os produtores de insumo. 

 

Para. 7.76. “In our view, this reading of the industry definition is consistent with the object and purpose 

of the Safeguards Agreement. In particular, this reading is consistent with the Agreement's objectives of, 

on the one hand, creating a mechanism for effective, temporary protection from imports to an industry 

that is experiencing serious injury or threat thereof from imports in the wake of trade liberalization, and 

on the other hand, encouraging “structural adjustment”, and “clarify[ing] and reinforc[ing] the 

disciplines of … Article XIX of GATT”, in view of “the need to enhance rather than limit competition 

in international markets.”  

 

Para. 7.77.  “If WTO law were not to offer a “safety valve” for situations in which, following trade 

liberalization, imports increase so as to cause serious injury or threat thereof to a domestic industry, 

Members could be deterred from entering into additional tariff concessions and from engaging in further 

trade liberalisation. It is for this reason that the safeguard mechanism in Article XIX has always been an 

integral part of the GATT. However, we note that SG Article XIX of GATT 1994 as well as SG Article 

11.1 both refer to safeguard measures as “emergency” measures, and the Appellate Body has 

characterized them as “extraordinary” remedies. A conceptual approach to defining the relevant 

domestic industry which would leave it to the discretion of competent national authorities how far 

upstream and/or downstream the production chain of a given “like” end product to look in defining the 

scope of the domestic industry could easily defeat the Safeguards Agreement's purpose of reinforcing 

disciplines in the field of safeguards and enhancing rather than limiting competition. These 

considerations based on the object and purpose of the Safeguards Agreement thus further support a 

reading of the industry definition in SG Article 4.1(c) as not permitting input producers to be included 

as part of the industry producing the “like” end-product.” 

 

Relatório do Órgão de Apelação no caso United States - Safeguard Measures on Imports of Fresh, 

Chilled or Frozen Lamb Meat From New Zealand and Australia (US - Lamb), Demandantes: 

Austrália e Nova Zelândia, WT/DS/177/178/AB/R, para. 124 

 

O Órgão de Apelação em US - Lamb concluiu que, de acordo com o objeto e propósito do Acordo sobre 

Salvaguardas, o padrão de dano para aplicação de uma salvaguarda é mais elevado que para a aplicação 

de uma medida antidumping ou uma medida compensatória. 

 

Para. 124.  “The standard of “serious injury” set forth in Article 4.1(a) is, on its face, very high. Indeed, 

in United States – Wheat Gluten Safeguard, we referred to this standard as “exacting”. Further, in this 

respect, we note that the word “injury” is qualified by the adjective “serious”, which, in our view, 

underscores the extent and degree of “significant overall impairment” that the domestic industry must be 

suffering, or must be about to suffer, for the standard to be met. We are fortified in our view that the 

standard of “serious injury” in the Agreement on Safeguards is a very high one when we contrast this 

standard with the standard of “material injury” envisaged under the Anti-Dumping Agreement, the 

Agreement on Subsidies and Countervailing Measures (the “SCM Agreement”) and the GATT 1994. We 

believe that the word “serious” connotes a much higher standard of injury than the word “material”. 

Moreover, we submit that it accords with the object and purpose of the Agreement on Safeguards that 

the injury standard for the application of a safeguard measure should be higher than the injury standard 

for anti-dumping or countervailing measures, since, as we have observed previously: [t]he application of 

a safeguard measure does not depend upon “unfair” trade actions, as is the case with anti-dumping or 



4 

 

countervailing measures. Thus, the import restrictions that are imposed on products of exporting 

Members when a safeguard action is taken must be seen, as we have said, as extraordinary. And, when 

construing the prerequisites for taking such actions, their extraordinary nature must be taken into 

account.” 

 

III.  Comentários 
 

O preâmbulo do Acordo sobre Salvaguardas não traz nenhuma obrigação específica, mas deixa claro 

que o objetivo dos Membros, com sua criação, era esclarecer e reforçar as disciplinas do GATT, 

especificamente as do seu Artigo XIX (Medidas de emergência com relação à importação de produtos 

específicos). 

 

Conforme o caso US-Lamb, todo o Acordo deve ser interpretado à luz do preâmbulo e, portanto, tanto o 

conceito de indústria doméstica como o de dano deveriam ser interpretados restritivamente. 

Interpretação à luz do preâmbulo seria um mandamento por conta da própria Convenção de Viena sobre 

o Direito dos Tratados, que determina que se deve considerar o sentido ordinário das palavras, levando 

em consideração o contexto e objetivo do Acordo. 

 

Partindo do pressuposto que uma salvaguarda é para ser adotada em ocasiões emergenciais, o padrão de 

dano é mais elevado que aquele a ser adotado ao analisar uma medida antidumping ou antisubsídio. Sob 

essa ótica, seria adequado valer-se de traduções distintas para “injury” dos acordos sobre salvaguardas e 

acordos antidumping ou de subsídios. Para “injury” do Acordo sobre Salvaguardas, adotar prejuízo e 

para “injury” dos dois outros acordos, adotar dano. 
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 Artigo 1 

 

Cynthia Kramer 

 

IA.  Texto do Artigo em Inglês 
 

Article 1 

General Provision 
 

This Agreement establishes rules for the application of safeguard measures which shall be understood to 

mean those measures provided for in Article XIX of GATT 1994. 

 

IB.  Texto do Artigo em Português 
 

Artigo 1 

Disposições Gerais 
 

O presente Acordo estabelece regras para a aplicação de medidas de salvaguarda, entendendo-se como 

tal as medidas previstas no Artigo XIX do GATT 1994. 

 

IC.  Comentários sobre a Tradução 

 

A tradução mais adequada para “General Provision” seria “Disposição Geral”, não “Disposições 

Gerais”. 

 

II.  Interpretação e Aplicação do Artigo 1 

 

Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS/121/R, para. 8.69 

 

O Painel em Argentina - Footwear entendeu que não precisava analisar o Artigo XIX uma vez que 

analisou o Acordo sobre Salvaguardas. 

 

Para. 8.69.  “In the light of these considerations, it is our conclusion that safeguard investigations 

conducted and safeguard measures imposed after the entry into force of the WTO agreements which 

meet the requirements of the new Safeguards Agreement satisfy the requirements of Article XIX of 

GATT. Therefore, we see no basis to address the EC's claims under Article XIX of GATT separately 

and in isolation from those under the Safeguards Agreement.” 

 

Relatório do Órgão de Apelação em Argentina - Safeguard Measures on Imports of Footwear 

(Argentina - Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R paras. 82-84, 89 

 

O Órgão de Apelação em Argentina - Footwear concluiu que nada no Acordo sobre Salvaguardas 

tornava o Artigo XIX inaplicável e que ambos deveriam ser interpretados conjuntamente. 

 

Para. 82. “The drafters of the WTO Agreement addressed this issue specifically. The precise nature of 

the relationship between Article XIX of the GATT 1994 and the Agreement on Safeguards within the 

WTO Agreement is described in Articles 1 and 11.1(a) of the Agreement on Safeguards as follows:  

 
Article 1 

General Provision 

This Agreement establishes rules for the application of safeguard measures which shall be understood to mean 

those measures provided for in Article XIX of GATT 1994. (emphasis added) 

Article 11 

Prohibition and Elimination of Certain Measures 
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1.(a) A Member shall not take or seek any emergency action on imports of particular products as set forth in 

Article XIX of GATT 1994 unless such action conforms with the provisions of that Article applied in accordance 

with this Agreement. (emphasis added)” 

 

Para. 83. “We see nothing in the language of either Article 1 or Article 11.1(a) of the Agreement on 

Safeguards that suggests an intention by the Uruguay Round negotiators to subsume the requirements of 

Article XIX of the GATT 1994 within the Agreement on Safeguards and thus to render those 

requirements no longer applicable. Article 1 states that the purpose of the Agreement on Safeguards is to 

establish “rules for the application of safeguard measures which shall be understood to mean those 

measures provided for in Article XIX of GATT 1994.” (emphasis added) This suggests that Article XIX 

continues in full force and effect, and, in fact, establishes certain prerequisites for the imposition of 

safeguard measures. Furthermore, in Article 11.1(a), the ordinary meaning of the language “unless such 

action conforms with the provisions of that Article applied in accordance with this Agreement” 

(emphasis added) clearly is that any safeguard action must conform with the provisions of Article XIX 

of the GATT 1994 as well as with the provisions of the Agreement on Safeguards . Neither of these 

provisions states that any safeguard action taken after the entry into force of the WTO Agreement need 

only conform with the provisions of the Agreement on Safeguards.” 

 

Para. 84. “Thus, we conclude that any safeguard measure imposed after the entry into force of the WTO 

Agreement must comply with the provisions of both the Agreement on Safeguards and Article XIX of 

the GATT 1994.” 

 

Para. 89. “Furthermore, it is clear from Articles 1 and 11.1(a) of the Agreement on Safeguards that the 

Uruguay Round negotiators did not intend that the Agreement on Safeguards would entirely replace 

Article XIX. Instead, the ordinary meaning of Articles 1 and 11.1(a) of the Agreement on Safeguards 

confirms that the intention of the negotiators was that the provisions of Article XIX of the GATT 1994 

and of the Agreement on Safeguards would apply cumulatively, except to the extent of a conflict 

between specific provisions.  

 

We do not see this as an issue involving a conflict between specific provisions of two Multilateral 

Agreements on Trade in Goods. Thus, we are obliged to apply the provisions of Article 2.1 of the 

Agreement on Safeguards and Article XIX:1(a) of the GATT 1994 cumulatively, in order to give 

meaning, by giving legal effect, to all the applicable provisions relating to safeguard measures” 

 

O Órgão de Apelação em Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea- Dairy), WT/ DS98/AB/R paras.76-77 
 

O Órgão de Apelação em Korea - Dairy deixou claro que a relação entre o Artigo XIX do GATT e o 

Acordo sobre Salvaguardas está disposto nos artigos 1 e 11 do Acordo sobre Salvaguardas. O Artigo 1 

remete ao Artigo XIX para fins de definição, enquanto que o Artigo 11 remete ao Artigo XIX com o 

intuito de delinear os requisitos a serem observados na imposição de uma salvaguarda. 

 

Para. 76. “The specific relationship between Article XIX of the GATT 1994 and the Agreement on 

Safeguards within the WTO Agreement is set forth in Articles 1 and 11.1(a) of the Agreement on 

Safeguards 

 
Article 1  

General Provision  

This Agreement establishes rules for the application of safeguard measures which shall be understood to mean 

those measures provided for in Article XIX of GATT 1994. (emphasis added)  

Article 11  

Prohibition and Elimination of Certain Measures  

1. (a) A Member shall not take or seek any emergency action on imports of particular products as set forth in 

Article XIX of GATT 1994 unless such action conforms with the provisions of that Article applied in accordance 

with this Agreement. (emphasis added)”. 
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Para. 77. “Article 1 states that the purpose of the Agreement on Safeguards is to establish “rules for the 

application of safeguard measures which shall be understood to mean those measures provided for in 

Article XIX of GATT 1994.” (emphasis added) The ordinary meaning of the language in Article 11.1(a) 

– “unless such action conforms with the provisions of that Article applied in accordance with this 

Agreement” – is that any safeguard action must conform with the provisions of Article XIX of the 

GATT 1994 as well as with the provisions of the Agreement on Safeguards.  

 

Thus, any safeguard measure imposed after the entry into force of the WTO Agreement must comply 

with the provisions of both the Agreement on Safeguards and Article XIX of the GATT 1994.” 

 

O Painel em United States - Safeguard Measure on Imports of Fresh, Chilled or Frozen Lamb from 

New Zealand (US- Lamb), Demandante: Estados Unidos, WT/DS177/R e WT/DS/178/R, para. 7.11  

 

O Painel em US - Lamb confirmou que o Artigo XIX não foi substituído pelo Acordo sobre 

Salvaguardas, tendo permanecido em vigor. 

 

Para. 7.11. “Thus the Appellate Body explicitly rejected the idea that those requirements of GATT 

Article XIX which are not reflected in the Safeguards Agreement could have been superseded by the 

requirements of the latter and stressed that all of the relevant provisions of the Safeguards Agreement 

and GATT Article XIX must be given meaning and effect.” 

 

O Órgão de Apelação em United States - Safeguard Measure on Imports of Fresh, Chilled or Frozen 

Lamb from New Zealand (US - Lamb), Demandante: Nova Zelândia, WT/DS177/AB/R e 

WT/DS/178/AB/R, para. 70 

 

O Órgão de Apelação em US - Lamb reiterou que os Artigos 1 e 11.1(a) do Acordo sobre Salvaguardas 

deixam claro a aplicabilidade do Artigo XIX. 

 

Para. 70. “We reiterate: Articles 1 and 11.1(a) of the Agreement on Safeguards express the full and 

continuing applicability of Article XIX of the GATT 1994, which no longer stands in isolation, but has 

been clarified and reinforced by the Agreement on Safeguards.” 

 

Relatório do Painel no caso Argentina - Definitive Safeguard Measure on Imports of Preserved 

Peaches (Argentina - Preserved Peaches), Demandante: Chile, WT/DS238/R, para. 7.12 
 

O Painel em Argentina - Preserved Peaches concluiu que para aplicar uma medida de salvaguarda, as 

autoridades competentes devem, entre outras coisas, demonstrar a existência de circunstâncias 

imprevistas e observar não apenas o disposto no Artigo 11.1(a), mas em todo o Acordo sobre 

Salvaguardas. 

 

Para. 7.12. “This provision and the Agreement on Safeguards are to be applied cumulatively, in view of 

the fact that Article 1 of the Agreement on Safeguards states that the purpose of that agreement is to 

establish “rules for the application of safeguard measures which shall be understood to mean 'those 

measures provided for in Article XIX of GATT 1994”, and Article 11.1(a) prohibits certain action 

“unless such action conforms with the provisions of that Article applied in accordance with this 

Agreement”. This interpretation is confirmed by various reports of panels and the Appellate Body.
 

The 

parties to this dispute have proceeded on the basis of that interpretation. Therefore, in order to apply a 

safeguard measure, Members' competent authorities must, among other things, demonstrate as a matter 

of fact the existence of unforeseen developments.”
 

 

Relatório do Painel em United States - Definitive Safeguard Measures on Imports of Certain Steel 

Products ( US - Steel ), Demandante:Comunidades Europeias, WT/DS248/ 249/ 251 /252/ 253/ 254/ 

258/ 259, para. 10.36 
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O Painel em US - Steel enfatizou que o Artigo XIX do GATT exige que tenha havido acontecimentos 

imprevistos para legitimar a imposição de uma salvaguarda, termo este que não consta do Acordo sobre 

Salvaguardas, mas deve ser observado, pois os acordos devem ser interpretados cumulativamente. 

 

Para 10.36. “Article XIX of GATT 1994 provides that a Member is entitled to impose a safeguard 

measure “[i]f, as a result of unforeseen developments and of the effect of the obligations incurred by a 

contracting party under this Agreement, including tariff concessions, any product is being imported into 

the territory of that contracting party in such increased quantities and under such conditions as to cause 

or threaten serious injury to domestic producers in that territory of like or directly competitive 

products”. There is no reference to unforeseen developments in the Agreement on Safeguards. However, 

as repeatedly affirmed by the Appellate Body, Articles 1 and 11.1(a) of the Agreement on Safeguards 

express the continuing applicability of Article XIX of GATT which has been clarified and reinforced by 

the Agreement on Safeguards. This interpretation ensures that the provisions of the Agreement on 

Safeguards and those of Article XIX are given their full meaning and their full legal  effect within the 

context of the WTO Agreement.” 

 

III.  Comentários 

 

O Artigo 1 é aquele que estabelece a relação fundamental entre o Acordo sobre Salvaguardas e o GATT, 

para fins de sua definição. O Artigo 11 também estabelece esse nexo com o Artigo XIX do GATT, mas 

sobretudo para fins dos requisitos necessários para a imposição da salvaguarda. Essa distinção tão 

importante foi determinada pelo caso Korea – Dairy. 

 

O Painel em Argentina - Footwear entendeu que não precisava analisar o Artigo XIX uma vez que 

analisou o Acordo sobre Salvaguardas. Mas o Órgão de Apelação deixou claro que nada no Acordo 

sobre Salvaguardas tornava o Artigo XIX inaplicável, e que ambos deveriam ser interpretados 

conjuntamente. Os casos subsequentes seguiram essa mesma lógica, o que nos parece correto, uma vez 

que o Artigo XIX do GATT traz requisitos e não são exatamente reproduzidos ou detalhados no Acordo 

sobre Salvaguardas.  

 

A existência de acontencimentos imprevistos, tão característico para a imposição de uma salvaguarda, 

não encontra respaldo claro no Acordo sobre Salvaguardas, mas sim no Artigo XIX do GATT.   

Interpretar os acordos de forma cumulativa foi determinante para as recomendações nos casos US – 

Steel,  Argentina – Preserved Peach e US – Lamb. 
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 Artigo 2 

 

Cynthia Kramer 

   

IA.  Texto do Artigo em Inglês  
 

Article 2 

Conditions 
 

2.1 A Member (1) may apply a safeguard measure to a product only if that Member has determined, 

pursuant to the provisions set out below, that such product is being imported into its territory in 

such increased quantities, absolute or relative to domestic production, and under such conditions 

as to cause or threaten to cause serious injury to the domestic industry that produces like or 

directly competitive products. 

 

2.2 Safeguard measures shall be applied to a product being imported irrespective of its source. 

 
Footnote 1: “A customs union may apply a safeguard measure as a single unit or on behalf of a member State. When a customs 

union applies a safeguard measure as a single unit, all the requirements for the determination of serious injury or threat thereof 

under this Agreement shall be based on the conditions existing in the customs union as a whole. When a safeguard measure is 

applied on behalf of a member State, all the requirements for the determination of serious injury or threat thereof shall be based 

on the conditions existing in that Member State and the measure shall be limited to that member State. Nothing in this 

Agreement prejudges the interpretation of the relationship between Article XIX and paragraph 8 of Article XXIV of GATT 

1994.” 

 

IB.  Texto do Artigo em Português 
 

Artigo 2 

Condições 
 

2.1 Um Membro
1
 só poderá aplicar uma medida de salvaguarda a um produto após haver 

determinado, de conformidade com as disposições enunciadas abaixo, que as importações 

daquele produto em seu território tenham aumentado em quantidades tais, seja em termos 

absolutos, seja em proporção à produção nacional, e ocorram em condições tais que causam ou 

ameaçam causar prejuízo grave ao setor nacional que produz bens similares ou diretamente 

concorrentes. (Vide Decreto N.º 1.488, de 11.05.1995, Artigos 1 ao 3) 

 

2.2 Medidas de salvaguarda serão aplicadas ao produto importado independentemente de sua 

procedência. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 5) 

 

IC.  Comentários sobre a Tradução 

 

A tradução oficial de “serious injury” está como prejuízo grave, mas seria conveniente se adotar termos 

similares aos constantes em outros acordos da OMC (como SCM e ADA) – “sério dano”, com as 

devidas respectivas particularidades. 

 

II.  Interpretação e Aplicação do Artigo 2 

 

1. Artigo 2.1 

 

a) “Aplicação de medida de salvaguarda por país” 

 

                                                           
1 Nota de rodapé original: “Uma união aduaneira poderá aplicar medida de salvaguarda como entidade única ou em nome de um Estado-
Membro. Quando a união aduaneira aplicar medida de salvaguarda como entidade única, todas as exigências para a determinação de existência 

ou ameaça de prejuízo grave nos termos do presente Acordo se basearão nas condições vigentes na união aduaneira considerada em seu 

conjunto. Quando for aplicada medida de salvaguarda em nome de um Estado-Membro, todas as exigências para a determinação de existência 
ou ameaça de prejuízo grave se basearão nas condições vigentes naquele Estado-Membro e a medida se limitará àquele Estado-Membro. 

Nenhuma disposição do presente Acordo prejulgará a interpretação da relação que existe entre o Artigo XIX e o parágrafo 8 do artigo XXIV do 

GATT 1994.” 
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Relatório do Órgão de Apelação no caso Unites States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República 

da Coréia, WT/DS202/AB/R, para. 158 

 

O Órgão de Apelação em US - Line Pipe concluiu que o Acordo sobre Salvaguardas não prescreve o 

processo interno de tomada de decisão para fazer a determinação de aplicação da medida de 

salvaguarda. De acordo com o Órgão, isso fica inteiramente a critério dos Membros da OMC, no 

exercício da sua soberania. 

 

Para. 158. “We note also that we are not concerned with how the competent authorities of WTO 

Members reach their determinations in applying safeguard measures. The Agreement on Safeguards 

does not prescribe the internal decision-making process for making such a determination. That is 

entirely up to WTO Members in the exercise of their sovereignty. We are concerned only with the 

determination itself, which is a singular act for which a WTO Member may be accountable in WTO 

dispute settlement. It is of no matter to us whether that singular act results from a decision by one, one 

hundred, or - as here - six individual decision-makers under the municipal law of that WTO Member. 

What matters to us is whether the determination, however it is decided domestically, meets the 

requirements of the Agreement on Safeguards.” 

 

b) “Padrão a ser usado para determinar se houve aumento das importações” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Steel) Demandante: Comunidades Europeias - WT/DS248/AB/R; 

Japão - WT/DS249/AB/R; República da Coréia - WT/DS251/AB/R; China - WT/DS252/AB/R; 

Suíça - WT/DS253/AB/R; Noruega - WT/DS254/AB/R; Nova Zelândia - WT/DS258/AB/R; Brasil - 

WT/DS259/AB/R, paras. 331 e 344-355 

 

O Órgão de Apelação em US - Steel concluiu que a medida de salvaguarda só pode ser aplicada se for 

preenchido o pré-requisito do Artigo XIX:1(a) do GATT 1994 e do Acordo sobre Salvaguardas, quais 

sejam, (i) se for aplicada como resultado de circunstâncias imprevistas e do efeito das obrigações 

contraídas, incluindo as concessões tarifárias; e (ii) um produto for importado em quantidade e em 

condições tais que causem ou ameacem causar sério dano à indústria doméstica que produz bens 

similares ou produtos diretamente concorrentes. Nessa linha, concluiu que o aumento das importações 

deve ter sido suficientemente recente, repentino bastante e suficientemente significativo, tanto 

quantitativa como qualitativamente, que causem ou ameacem causar “sério dano”. 

 

Para. 331. “As we stated at the outset, under Article 2.1 of the Agreement on Safeguards, safeguard 

measures can be justified “only” when, as a result of unforeseen developments and of the effect of 

obligations incurred, including tariff concessions, a product is being imported in such increased 

quantities and under such conditions as to cause or threaten to cause serious injury to the domestic 

industry that produces like or directly competitive products. It is “only” if these prerequisites set forth in 

Article XIX:1(a) of the GATT 1994 and the Agreement on Safeguards are shown to exist that the right 

to apply a safeguard measure arises. The fulfilment of each of these prerequisites is a “pertinent issue[ ] 

of fact and law” for which “finding[s] and reasoned conclusion[s]” must be included in the published 

report of the competent authorities, as required by Article 3.1 of the Agreement on Safeguards. With this 

in mind, we consider next the Panel's findings relating to one of these prerequisites, namely, the 

existence of “increased imports”.” 

 

Para. 344. “As a consequence, we must examine whether there is any threshold - qualitative or 

quantitative - to allow a finding by a competent authority on the existence of “such increased quantities” 

within the meaning of Article XIX:1(a) and Article 2.1, or whether, as the United States argues, the 

requirement is “that, in general, the level of imports at (or reasonably near to) the end of a period of 

investigation be higher than at some unspecified earlier point in time”.” 
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Para. 345. “We examined essentially the same issue in Argentina –Footwear (EC) and found there that: 

 
(…) the determination of whether the requirement of imports “in such increased 

quantities” is met is not a merely mathematical or technical determination. In 

other words, it is not enough for an investigation to show simply that imports of 

the product this year were more than last year – or five years ago. Again, and it 

bears repeating, not just any increased quantities of imports will suffice. There 

must be “such increased quantities” as to cause or threaten to cause serious 

injury to the domestic industry in order to fulfil this requirement for applying a 

safeguard measure. And this language in both Article 2.1 of the Agreement on 

Safeguards and Article XIX:1(a) of the GATT 1994, we believe, requires that 

the increase in imports must have been recent enough, sudden enough, sharp 

enough, and significant enough, both quantitatively and qualitatively, to cause 

or threaten to cause “serious injury”. (original emphasis; underlining added; 

footnotes omitted)” 

 

O Órgão de Apelação em US - Steel destacou a importância da leitura “em quantidades tais” no contexto 

do Artigo XIX:1 do GATT 1994 e Artigo 2.1 do Acordo sobre Salvaguardas, sendo que tal aumento das 

importações deve estar ligado à capacidade do aumento das importações causar sério dano ou ameaça de 

sério dano. 

 

Para. 346. “We reaffirm this finding. In that appeal, we underlined the importance of reading the 

requirement of “such increased quantities” in the context in which it appears in both Article XIX:1(a) of 

the GATT 1994 and Article 2.1 of the Agreement on Safeguards. That context includes the words “to 

cause or threaten to cause serious injury”. Read in context, it is apparent that “there must be 'such 

increased quantities' as to cause or threaten to cause serious injury to the domestic industry in order to 

fulfill this requirement for applying a safeguard measure.” Indeed, in our view, the term “such”, which 

appears in the phrase “such increased quantities” in Articles XIX:1(a) and 2.1, clearly links the relevant 

increased imports to their ability to cause serious injury or the threat thereof. Accordingly, we agree 

with the United States that our statement in Argentina – Footwear (EC) that the “increase in imports 

must have been recent enough, sudden enough, sharp enough and significant enough … to cause or 

threaten to cause serious injury”, was a statement about “the entire investigative responsibility of the 

competent authorities under the Safeguards Agreement”, and that “[w]hether an increase in imports is 

recent, sudden, sharp and significant enough to cause or threaten serious injury are questions that are 

answered as the competent authorities proceed with the remainder of their analysis.” (i.e., their 

consideration of serious injury/threat and causation) 

 

Para. 347. “We have observed previously that “the title of Article XIX is: 'Emergency Action on 

Imports of Particular Products”, and that the “words 'emergency action' also appear in Article 11.1(a) of 

the Agreement on Safeguards”. Because safeguard measures are “emergency actions”, we have noted as 

well that “when construing the prerequisites for taking such actions, their extraordinary nature must be 

taken into account.” The requirement relating to “increased imports” in Articles XIX:1(a) and 2.1 must, 

therefore, be read in the context of the “extraordinary nature” of the “emergency action” that is 

authorized by Article XIX:1(a) of the GATT 1994. Even so, the fact that safeguard actions are 

“emergency actions”, and that the prerequisites for taking such actions should therefore be construed 

while taking into account the “extraordinary nature” of safeguard measures, does not imply that the 

prerequisites for taking such actions, in and of themselves, must necessarily be “abnormal” or 

“extraordinary”. The question is one of the “conditions” under which “such” increased quantities of 

imports occur.” 

 

Para. 348. “In this respect, we note that, contrary to what the European Communities and Norway 

assert, in the single GATT 1947 case that involved Article XIX - the US – Fur Felt Hats case - the 

Working Party did not find that increased imports must be “abnormal”, in and of themselves, to be 

“increased imports” for purposes of Article XIX. Instead, the Working Party in that case found that: 

 
There should be an abnormal development in the imports of the product 

in question in the sense that:  
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(i) the product in question must be imported in increased quantities; 

(ii) the increased imports must be the result of unforeseen 

developments and of the effect of tariff concessions; 

(iii) the imports must enter in such increased quantities and under such 

conditions as to cause or threaten to cause serious injury.” (emphasis 

added) 

 

Para. 349. “That 1951 Working Party, therefore, used the word “abnormal” to describe the overall 

conditions under which the increased quantities of imports must occur. The Working Party found that 

the relevant “development in imports” must be abnormal precisely because the increased quantities of 

imports, by the very terms of Article XIX:1(a), are “as a result of unforeseen developments and of the 

effect of tariff concessions” and enter “in such increased quantities and under such conditions as to 

cause or threaten to cause serious injury”.” 

 

Para. 350. “In a similar vein, we said in Argentina - Footwear (EC) that “the increased quantities of 

imports should have been 'unforeseen' or 'unexpected'.” In doing so, we were referring to the fact that 

the increased imports must, under Article XIX:1(a), result from “unforeseen developments” in order to 

justify the application of a safeguard measure. Because the “increased imports” must be “as a result” of 

an event that was “unforeseen” or “unexpected”, it follows that the increased imports must also be 

“unforeseen” or “unexpected”. Thus, the “extraordinary nature” of the domestic response to increased 

imports does not depend on the absolute or relative quantities of the product being imported. Rather, it 

depends on the fact that the increased imports were unforeseen or unexpected.” 

 

O Órgão de Apelação em US - Steel também concluiu que para avaliar se o aumento das importações 

justifica a aplicação de uma medida de salvaguarda é necessário que seja feita uma avaliação das 

“condições” nas quais as importações ocorrem. 

 

Para. 351. “We further note that Article XIX:1(a) of the GATT 1994 and Article 2.1 of the Agreement 

on Safeguards require that the relevant product “is being imported in such increased quantities and 

under such conditions as to cause or threaten to cause serious injury”. The question whether “such 

increased quantities” of imports will suffice as “increased imports” to justify the application of a 

safeguard measure is a question that can be answered only in the light of “such conditions” under which 

those imports occur. The relevant importance of these elements varies from case to case.” 

 

Para. 352. “We turn next to examine the United States' argument that, as “the words recent, sudden, 

sharp or significant” do not appear in Article 2.1, “the phrase 'in such increased quantities' simply states 

the requirement that, in general, the level of imports at (or reasonably near to) the end of a period of 

investigation be higher than at some unspecified earlier point in time.” 

 

Para. 353. “Article 4.2 of the Agreement on Safeguards elaborates on the prerequisites for the 

application of a safeguard measure that are set out in Article 2.1. Article 4.2(a) provides context for 

interpreting the meaning of the requirement relating to increased imports in Article 2.1. Article 4.2(a) 

provides, in relevant part, that: 

 
In the investigation to determine whether increased imports have caused 

or are threatening to cause serious injury to a domestic industry under 

the terms of this Agreement, the competent authorities shall 

evaluate…the rate and amount of the increase in imports of the product 

concerned in absolute and relative terms (…).” 

 

O Órgão de Apelação em US - Steel também reiterou a importância das tendências ao longo de todo o 

período de investigação. 

 

Para. 354. “We concluded in Argentina – Footwear (EC) that “the competent authorities are required to 

consider the trends in imports over the period of investigation (rather than just comparing the end 
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points) under Article 4.2(a).” A determination of whether there is an increase in imports cannot, 

therefore, be made merely by comparing the end points of the period of investigation. Indeed, in cases 

where an examination does not demonstrate, for instance, a clear and uninterrupted upward trend in 

import volumes, a simple end-point-to-end-point analysis could easily be manipulated to lead to 

different results, depending on the choice of end points. A comparison could support either a finding of 

an increase or a decrease in import volumes simply by choosing different starting and ending points.” 

 

Para. 355. “For instance, if the starting point for the period of investigation were set at a time when 

import levels were particularly low, it would be more likely that an increase in import volumes could be 

demonstrated. The use of the phrase “such increased quantities” in Articles XIX:1(a) and 2.1, and the 

requirement in Article 4.2 to assess the “rate and amount” of the increase, make it abundantly clear, 

however, that such a comparison of end points will not suffice to demonstrate that a product “is being 

imported in such increased quantities” within the meaning of Article 2.1. Thus, a demonstration of “any 

increase” in imports between any two points in time is not sufficient to demonstrate “increased imports” 

for purposes of Articles XIX and 2.1. Rather, as we have said, competent authorities are required to 

examine the trends in imports over the entire period of investigation.” 

 

c) “Produtos similares ou diretamente concorrentes” 

 

Relatório do Órgão de Apelação no caso United States - Safeguard Measure on Imports of Fresh, 

Chilled or Frozen Lamb (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, para. 86 
 

O Órgão de Apelação em US - Lamb concluiu que de acordo com o Artigo 2.1 do Acordo sobre 

Salvaguardas, a base legal para a imposição de uma medida de salvaguarda só existe quando as 

importações de um produto específico têm efeito prejudicial sobre os produtores nacionais de produtos 

que são “similares ou diretamente concorrentes” com o produto importado. 

 

Para. 86. “Thus, a safeguard measure is imposed on a specific “product”, namely, the imported product. 

The measure may only be imposed if that specific product (“such product”) is having the stated effects 

upon the “domestic industry that produces like or directly competitive products.” (emphasis added) The 

conditions in Article 2.1, therefore, relate in several important respects to specific products. In 

particular, according to Article 2.1, the legal basis for imposing a safeguard measure exists only when 

imports of a specific product have prejudicial effects on domestic producers of products that are “like or 

directly competitive” with that imported product. In our view, it would be a clear departure from the text 

of Article 2.1 if a safeguard measure could be imposed because of the prejudicial effects that an 

imported product has on domestic producers of products that are not “like or directly competitive 

products” in relation to the imported product.” 

 

Relatório do Painel no caso Dominican Republic - Safeguard Measures on Imports of Polypropylene 

Bags and Tubular Fabric (DR - Safeguard Measures), Demandantes: Costa Rica, Guatemala, 

Honduras e El Salvador, WT/DS418/R, para. 7.201 

  

O Painel em DR - Safeguard Measures afirmou que ao excluir determinados produtores do conceito de 

indústria doméstica, violou-se o Artigo 4.1(c) e, consequentemente, o Artigo 2.1 e o Artigo XIX:1(a) do 

GATT. 

 

Para. 7.201. “The Panel concludes that the complainants have demonstrated that, by excluding from the 

definition of the directly competitive domestic product certain like or directly competitive products and, 

ultimately, producers of the like or directly competitive product, for the purpose of defining the 

domestic industry in its preliminary and definitive determinations, the Dominican Republic acted 

inconsistently with its obligations under Article 4.1(c) of the Agreement on Safeguards. By imposing a 

safeguard measure on the basis of a definition of the domestic industry that is inconsistent with Article 
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4.1(c) of the Agreement on Safeguards, the Dominican Republic also acted inconsistently with its 

obligations under Article 2.1 of the Agreement on Safeguards and Article XIX:1(a) of the GATT 1994.” 

 

d) “que as importações daquele produto ... em quantidades tais” 

 

(i) Relevância da quantidade vs. o valor das importações 

 

Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R, para. 8.152 
 

O Painel em Argentina - Footwear reconheceu que as duas Partes tinham se referido à relevância da 

quantidade vs. o valor das importações. 

 

Para. 8.152. “The Agreement is clear that it is the data on import quantities … in absolute terms and 

relative to (the quantity of) domestic production that are relevant in this context, in that the Agreement 

refers to imports ‘in such increased quantities’ (…) Therefore, our evaluation will focus on the data on 

import quantities”.” 

 

(ii) Relação entre o Artigo 2.1 e Artigo 4.2(a) 

 

Relatório do Órgão de Apelação no caso Argentina - Safeguard Measures on Imports of Footwear 

(Argentina - Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R, para. 129 
 

O Órgão de Apelação em Argentina - Footwear concluiu que os Artigos 2.1 e 4.2 (a) do Acordo sobre 

Salvaguardas exigem uma demonstração não só de um aumento nas importações, mas, também, das 

importações “em quantidades... e em condições tais que causem ou ameacem causar um sério dano”. 

 

Para. 129. “We agree with the Panel that Articles 2.1 and 4.2(a) of the  Agreement on Safeguards 

 require a demonstration not merely of  any  increase in imports, but, instead, of imports “in such 

increased quantities … and under such conditions as to cause or threaten to cause serious injury.” In 

addition, we agree with the Panel that the specific provisions of Article 4.2(a) require that “the rate and 

amount of the increase in imports … in absolute and relative terms” (emphasis added) must be 

evaluated.  Thus, we do not dispute the Panel's view and ultimate conclusion that the competent 

authorities are required to consider the trends in imports over the period of investigation (rather than just 

comparing the end points) under Article 4.2(a). As a result, we agree with the Panel's conclusion that 

“Argentina did not adequately consider the intervening trends in imports, in particular the steady and 

significant declines in imports beginning in 1994, as well as the sensitivity of the analysis to the 

particular end points of the investigation period used.” 

 

(iii) Natureza e momento do aumento das importações 

 

Relatório do Órgão de Apelação no caso Argentina - Safeguard Measures on Imports of Footwear, 

(Argentina - Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R, paras. 130 e 131 

 

O Painel no caso Argentina - Footwear concluiu, ao interpretar a expressão “está sendo importado em 

quantidades tais...”, que um período de investigação de cinco anos “pode ser muito útil” para as 

autoridades nacionais. O Painel também rejeitou o argumento de que o Acordo sobre Salvaguardas 

requer uma tendência de “forte aumento” das importações no final do período de investigação. Contudo, 

o Órgão de Apelação reverteu essas duas conclusões. O Órgão de Apelação não considerou que o 

período de cinco anos de investigação era razoável à luz da frase “is being imported”, e enfatizou a 

necessidade de concentrar a investigação sobre o “passado recente”. 

 

Para. 130. “All the same, while we do not find that the Panel erred in its application of the requirement 

in Article 2.1 of the Agreement in Safeguards that the “product is being imported … in such increased 
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quantities”, we do find the Panel's interpretation of that requirement somewhat lacking. We note that the 

Panel characterized this condition in Article 2.1 on several occasions in the Panel Report simply as 

“increased imports”. However, the actual requirement, and we emphasize that this requirement is found 

in both Article 2.1 of the Agreement on Safeguards and Article XIX:1(a) of the GATT 1994, is that 

“such product is being imported … in such increased quantities”, “and under such conditions as to cause 

or threaten to cause serious injury to the domestic industry”. (emphasis added) Although we agree with 

the Panel that the “increased quantities” of imports cannot be just any increase, we do not agree with the 

Panel that it is reasonable to examine the trend in imports over a five-year historical period. In our view, 

the use of the present tense of the verb phrase “is being imported” in both Article 2.1 of the Agreement 

on Safeguards and Article XIX:1(a) of the GATT 1994 indicates that it is necessary for the competent 

authorities to examine recent imports, and not simply trends in imports during the past five years – or, 

for that matter, during any other period of several years.  In our view, the phrase “is being imported” 

implies that the increase in imports must have been sudden and recent.” 

 

No que se refere à natureza do aumento das importações, o Órgão de Apelação em Argentina - 

Footwear, em contraste com o Painel, concluiu que o aumento das importações deve ter sido recente, 

repentino, acentuado e significativo o suficiente para causar ou ameaçar causar lesões graves. 

 

Para. 131. “We recall here our reasoning and conclusions above on the meaning of the phrase “as a 

result of unforeseen developments” in Article XIX:1(a) of the GATT 1994. We concluded there that the 

increased quantities of imports should have been “unforeseen” or “unexpected”. We also believe that 

the phrase “in such increased quantities” in Article 2.1 of the Agreement on Safeguards and Article 

XIX:1(a) of the GATT 1994 is meaningful to this determination. In our view, the determination of 

whether the requirement of imports “in such increased quantities” is met is not a merely mathematical or 

technical determination. In other words, it is not enough for an investigation to show simply that 

imports of the product this year were more than last year – or five years ago. Again, and it bears 

repeating, not just any increased quantities of imports will suffice. There must be “such increased 

quantities” as to cause or threaten to cause serious injury to the domestic industry in order to fulfil this 

requirement for applying a safeguard measure. And this language in both Article 2.1 of the Agreement 

on Safeguards and Article XIX:1(a) of the GATT 1994, we believe, requires that the increase in imports 

must have been recent enough, sudden enough, sharp enough, and significant enough, both 

quantitatively and qualitatively, to cause or threaten to cause “serious injury”.” 

 

Relatório do Painel em United States - Definitive Safeguard Measures on Imports of Wheat Gluten 

from the European Communities (US - Wheat Gluten), Demandante: Comunidades Europeias, 

WT/DS166/R, paras. 8.31-8.34 
 

Posteriormente, o Painel em US - Wheat Gluten, ecoando as conclusões do Órgão de Apelação em 

Argentina - Footwear, interpretou a frase “em tais quantidades” da mesma maneira. 

 

Para. 8.31. “It is clear to us that Article XIX:1(a) of the GATT 1994 and Article 2.1 SA contain the 

initial threshold requirement that there be an increase in imports. In the absence of an increase in 

imports, there would certainly be no need to perform any quantitative or qualitative analysis concerning 

the trends in imports and other factors relating to serious injury or causation under the Agreement on 

Safeguards. However, we note that Article XIX:1(a) of the GATT 1994 and Article 2.1 SA do not speak 

only of an “increase” in imports. Rather, they contain specific requirements with respect to the 

quantitative and qualitative nature of the “increase” in imports of the product concerned. Both Article 

XIX:1(a) of the GATT 1994 and Article 2.1 SA require that a product is being imported into the 

territory of the Member concerned in such increased quantities (absolute or relative to domestic 

production) as to cause or threaten serious injury. Thus, not just any increase in imports will suffice. 

Rather, we agree with the Appellate Body's finding in Argentina-Footwear Safeguard that the increase 

must be sufficiently recent, sudden, sharp and significant, both quantitatively and qualitatively, to cause 

or threaten to cause serious injury.” 
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Para. 8.32. “Turning to examine the USITC determination of “increased imports”, we note that the 

USITC determined that there was an absolute increase in imports, as well as an increase in imports 

relative to domestic production, during the period of investigation (“POI”). In support of that 

determination, the USITC Report referred to data, which indicate that imports dropped from 128 million 

pounds in 1993 to 124 million pounds in 1994 and then rose to 128 million pounds in 1995, 156 million 

pounds in 1996 and 177 million pounds in 1997. The USITC observed that the volume of imports 

increased by 38 per cent over the POI, and found that “virtually all” of the increase occurred in 1996 

and 1997. The USITC also referred to data pertaining to the ratio of imports to production that indicate a 

drop from 100.6 per cent in 1993 to 88.2 per cent in 1994 and then an increase to 89.7 per cent in 1995, 

139 per cent in 1996 and 145.4 per cent in 1997.” 

 

Para. 8.33. “While these data indicate a decrease in imports - both absolute and relative to domestic 

production - early in the POI, they subsequently indicate a sharp and substantial rise through to the end 

of the POI. We view this increase in imports reflected in the data before the USITC – both absolute and 

relative to domestic production - as recent, sudden, sharp and significant.” 

 

Para. 8.34. “For these reasons, we find that the USITC Report provides an adequate, reasoned and 

reasonable explanation of how the facts support the determination made with respect to “increased 

imports” and that the USITC’s determination that wheat gluten was being imported in “increased 

quantities” was not inconsistent with the threshold requirement of Article XIX:1(a) and Article 2.1 SA 

of imports in “increased quantities”.” 

 

Relatório do Painel no caso Unites States - Definitive Safeguard Measures on Imports of Circular 

Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República da Coréia, 

WT/DS202/R, paras. 7.194., 7.196-7.197, 7.201, 7.203-7.204, 7.207 e 7.209-2010 

 

O Painel em US - Line Pipe concluiu que está dentro de suas funções examinar a adequação da 

metodologia para avaliar o aumento das importações. 

 

Para. 7.194. “[I]n determining whether the US methodology for the analysis of the existence of 

increased imports complied with its obligations under the Agreement on Safeguards and the GATT 

1994, our review will consist of an objective assessment, pursuant to Article 11 of the e, of whether the 

methodology selected is unbiased and objective, such that its application permits an adequate, reasoned 

and reasonable explanation of how the facts in the record before the ITC support the determination 

made with respect to increased imports.” 

 

O Painel em US - Line Pipe concluiu que cabe ao poder discricionário da autoridade investigadora do 

Membro importador decidir a duração do período a ser investigado e de que forma será dividido para 

fins de análise. 

 

Para. 7.196. “We note that the Agreement contains no requirements as to how long the period of 

investigation in a safeguards investigation should be, nor how the period should be broken down for 

purposes of analysis. Thus, the period of investigation and its breakdown is left to the discretion of the 

investigating authorities.” 

  

Para. 7.197. “In the case before us the period selected by the ITC was five years and six months, which 

is a period similar in length to the one used by the Argentine investigating authority in Argentina - 

Footwear Safeguard. However, we note that the Appellate Body, in the findings relied upon by Korea to 

argue the question of the length of the period of investigation, emphasized not the length of the period 

per se, but that there should be a focus on recent imports and not simply trends over the period 

examined. In the case of the line pipe investigation the ITC did not merely compare end points, or look 

at the overall trend over the period of investigation (as Argentina had done in the investigation at issue 

in Argentina - Footwear Safeguard). It analysed the data regarding imports on a year-to-year basis for 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/dsu_05_e.htm#article11
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the 5 complete years, and also considered whether there was an increase in interim 1999 as compared 

with interim 1998.” 

 

Para. 7.201. “We are of the view that by choosing a period of investigation that extends over 5 years 

and six months, the ITC did not act inconsistently with Article 2.1 and Article XIX. This conclusion is 

based on the following considerations: first, the Agreement contains no specific rules as to the length of 

the period of investigation; second, the period selected by the ITC allows it to focus on the recent 

imports; and third, the period selected by the ITC is sufficiently long to allow conclusions to be drawn 

regarding the existence of increased imports.” 

 

O Painel em US - Line Pipe também concluiu que não existem disposições no Acordo sobre 

Salvaguardas que dão orientação sobre como o período de investigação deve ser dividido para fins de 

análise pelas autoridades investigadoras. 

 

Para. 7.203. “We recall that there are no provisions in the Safeguards Agreement which give any 

guidance on how the period of investigation should be broken down for purpose of analysis by the 

investigating authorities. In the case before us the period selected by the ITC would have allowed it to 

find that there was a decrease in the imports if the facts in the case supported such a finding. We do not 

believe that the methodology chosen by the ITC for the purposes of analysing whether or not there was 

an increase in imports was inherently biased or would have precluded it from performing a reasonable 

evaluation of the facts in the investigation. The United States asserts that the ITC acted according to its 

past practice, and that this shows that the methodology was objective and unbiased. We agree with the 

United States. The United States responds that a comparison of matching interim periods, in this case 

January–June, of different years, is the standard ITC practice. According to the United States this 

standard practice helps eliminate the possible effect of any seasonal or cyclical distortions which may 

affect the comparison. Although the ITC concedes that line pipe is not a seasonal product, we are of the 

view that the methodology applied in the comparison was not chosen in order to manipulate the data and 

show a particular result. Nor is there any evidence of manipulation or bias resulting from an alleged 

inconsistency with the ITC’s serious injury analysis. Although the ITC did make some observations that 

include or make reference to the second half of 1998 in its determination on serious injury or threat of 

serious injury, we do not consider that the ITC was comparing the situation in the first half of 1999 to 

that in the second half of 1998. The ITC was simply describing factual circumstances that existed in the 

second half of 1998 and the first half of 1999. The ITC was not drawing conclusions based on a 

comparison of those periods.” 

 

O Painel em US - Line Pipe também concluiu que a palavra “recente” implica uma “análise 

retrospectiva”, mas que não implica uma análise das condições imediatamente anteriores à decisão da 

autoridade, nem implica que a análise deve se concentrar exclusivamente em condições no final do 

período de investigação. 

 

Para. 7.204. “[W]e note that the Appellate Body in Argentina - Footwear Safeguard found that ‘the 

phrase “is being imported” implies that the increase in imports must have been sudden and recent’. 

According to Korea, the phrase ‘is being imported … in such increased quantities’ refers to ‘the period 

immediately preceding the authority’s decision’. The word ‘recent’ - which was used by the Appellate 

Body in interpreting the phrase ‘is being imported’ - is defined as ‘not long past; that happened, 

appeared, began to exist, or existed lately’. In other words, the word ‘recent’ implies some form of 

retrospective analysis. It does not imply an analysis of the conditions immediately preceding the 

authority’s decision. Nor does it imply that the analysis must focus exclusively on conditions at the very 

end of the period of investigation. We consider that an analysis that compares the first semester of 1998 

with the first semester of 1999 is not inconsistent with the requirement that the increase in imports be 

‘recent’.” 

 

O Painel em US - Line Pipe concluiu que não há necessidade de uma determinação de que as 

importações continuam aumentando. Pelo contrário, o Painel concluiu que as importações poderiam ter 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19
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“aumentado” no passado recente, mas não necessariamente estariam aumentando até o final do período 

da investigação ou em momento imediatamente anterior à determinação. 

 

Para. 7.207. “[T]here remains the question of whether the finding of increased imports can be 

maintained in light of the decline in absolute imports from the first semester of 1998 to the first semester 

of 1999. In order to answer this question we recall our discussion regarding the meaning of ‘recent’, and 

our finding that ‘recent’ does not imply an analysis of the present. We are also of the view that the fact 

that the increase in imports must be ‘recent’ does not mean that it must continue up to the period 

immediately preceding the investigating authority’s determination, nor up to the very end of the period 

of investigation. We find support for our view in Article 2.1, which provides ‘that such product is being 

imported … in such increased quantities’. The Agreement uses the adjective ‘increased’, as opposed to 

‘increasing’. The use of the word ‘increased’ indicates to us that there is no need for a determination 

that imports are presently still increasing. Rather, imports could have ‘increased’ in the recent past, but 

not necessarily be increasing up to the end of the period of investigation or immediately preceding the 

determination. Provided the investigated product ‘is being imported’ at such increased quantities at the 

end of the period of investigation, the requirements of Article 2.1 are met.” 

 

O Painel em US - Line Pipe também enfrentou a questão de se a constatação do aumento das 

importações pode ser mantida em função de uma queda absoluta nas importações, durante parte do 

período de investigação. O Painel concluiu que o declínio absoluto nas importações no final do período 

de investigação não deve ser considerado isoladamente, e não exclui a possibilidade de ser constatado 

“o aumento das importações em determinadas quantidades” para efeitos do Artigo 2.1. 

 

Para. 7.209. “In a safeguard investigation, the period of investigation for examination of the increased 

imports tends to be the same as that for the examination of the serious injury to the domestic industry. 

This contrasts with the situation in an anti-dumping or countervailing duty investigation where the 

period for evaluating the existence of dumping or subsidization is usually shorter than the period of 

investigation for a finding of material injury. We are of the view that one of the reasons behind this 

difference is that, as found by the Appellate Body in Argentina - Footwear Safeguard, ‘the 

determination of whether the requirement of imports “in such increased quantities” is met is not a 

merely mathematical or technical determination.’ The Appellate Body noted that when it comes to a 

determination of increased imports ‘the competent authorities are required to consider the trends in 

imports over the period of investigation’. The evaluation of trends in imports, as with the evaluation of 

trends in the factors relevant for determination of serious injury to the domestic industry, can only be 

carried out over a period of time. Therefore, we conclude that the considerations that the Appellate 

Body has expressed with respect to the period relevant to an injury determination also apply to an 

increased imports determination.” 

 

Para. 7.210. “In view of the considerations expressed above we do not believe that the analysis of data 

for the first semester of 1999 should be considered in isolation. We find the analysis of whether imports 

had increased on a yearly basis from 1994 to 1998 very relevant to the question of whether there were 

increased imports. Although we are aware that imports decreased for the first semester of 1999 when 

compared to the first semester of 1998, we note that regardless of the decrease for the first half of 1999, 

the ITC in their report found that imports of line pipe ‘remained at a very high level in interim 1999’. 

This high level of imports for 1999 supports a finding that imports were still entering the United States 

‘in such increased quantities’ as prescribed in Article 2.1. In other words, although Korea may be 

correct in arguing that absolute imports declined, this does not preclude a finding of imports ‘in such 

increased quantities’ for the purpose of Article 2.1. Based on the above considerations we conclude that 

the ITC was correct in its finding of an absolute increase in imports of line pipe.” 

 

Relatório do Painel em Argentina - Definitive Safeguard Measure on Imports of Preserved Peaches 

(Argentina - Preserved Peaches), Demandante: Chile, WT/DS238/R, paras. 7.52-7.55 e 7.60 
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O Painel em Argentina - Preserved Peaches concluiu que não existe uma fórmula absoluta para 

determinar se o aumento das importações justifica a aplicação de uma medida de salvaguarda. 

 

Para. 7.52. “[T]he point is that there is no fixed period of five years or any other length of time over 

which figures can simply be subtracted to yield an increase in imports in the sense of Article 2.1 and 

Article XIX:1(a). Accordingly, neither the mathematical increase in imports of preserved peaches in the 

last two years, nor the mathematical decrease over the whole five year period of analysis, is 

determinative.” 

 

Para. 7.53. “Argentina refers to the passage quoted above from Argentina – Footwear (EC) and argues 

that the increase in imports identified by the directors was recent. The directors noted that they based 

their analysis on “the most recent period”, i.e. the last two years of the period for which data was 

collected and considered. We agree that the last two years of the period of analysis was the most recent 

period. However, we concur with the Panel in US – Line Pipe that the word “recent” does not imply that 

the analysis must focus exclusively on conditions at the very end of the period of analysis. The directors 

also qualified the increase in imports in the last two years of the period of analysis as “sharp”. We do 

not disagree. We see no evidence that they considered whether the increase was sudden or significant.” 

 

O Painel em Argentina - Preserved Peaches também concluiu que a palavra “recente” não implica que a 

análise deve se concentrar exclusivamente em condições no final do período de análise. O Painel 

concluiu que um aumento recente e acentuado das importações é uma condição necessária, mas não uma 

condição suficiente para satisfazer o Artigo 2.1 do Acordo sobre Salvaguardas e o Artigo XIX:1 do 

GATT 1994. 

 

Para. 7.54. “We believe that a recent and sharp increase in imports is a necessary, but not a sufficient, 

condition to satisfy Article 2.1 and Article XIX:1(a). The increase is not merely the product of a 

quantitative analysis, it must also be qualitative. This was the approach of the Appellate Body in the 

passage quoted above from Argentina – Footwear (EC), where it found that an increase in imports as 

required by Article 2.1 and Article XIX:1(a) must be recent, sudden, sharp and significant enough, both 

quantitatively and qualitatively. It is therefore not sufficient to find that an increase in imports is only 

recent, sudden, sharp and significant mathematically.”  

 

Para. 7.55. “The qualitative analysis required was illustrated by the Appellate Body in Argentina - 

Footwear (EC) when it interpreted the requirement in Article 4.2(a) that the competent authorities 

evaluate the “rate and amount” of the increase in imports. They found that it meant that the competent 

authorities in that case should have considered the trends in imports over the period of investigation, 

rather than just comparing the end points, and to consider the sensitivity of their analysis to the 

particular end points of the investigation period used.” 

 

Para. 7.60. “The Panel finds it highly significant that the volume of imports in absolute terms declined 

over the period of analysis – by a seventh in terms of volume and over a third in terms of price. It is 

highly significant that the volume of imports in absolute terms declined over the period 1996 to 1998 by 

more than the increase which the competent authorities identified from 1998 to 2000, and that this was 

due to an unusual factor which is acknowledged on the record. This decrease and the reason for it 

affected the significance of the later increase, so that it was qualitatively different from an increase of 

the same quantity under other circumstances. Its significance may have been that of a recovery and not 

an increase that was significant enough for the purposes of Article 2.1 and Article XIX:1(a).” 

 

Relatório do Órgão de Apelação em United States - Definitive Safeguard Measures on Imports of 

Certain Steel Products (US - Steel), Demandante: Comunidades Europeias, WT/DS259/AB/R, 

paras. 346, 350, 354-355, 367, 374 e 388 
 

O Órgão de Apelação em US - Steel concluiu que “such increased imports” deve estar ligado à 

capacidade de causar sério dano ou ameaça de sério dano. 
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Para. 346. “We reaffirm this finding [Argentina - Footwear (EC)]. In that appeal, we underlined the 

importance of reading the requirement of ‘such increased quantities’ in the context in which it appears 

in both Article XIX:1(a) of the GATT 1994 and Article 2.1 of the Agreement on Safeguards. That 

context includes the words ‘to cause or threaten to cause serious injury’. Read in context, it is apparent 

that ‘there must be “such increased quantities” as to cause or threaten to cause serious injury to the 

domestic industry in order to fulfill this requirement for applying a safeguard measure.’ Indeed, in our 

view, the term ‘such’, which appears in the phrase ‘such increased quantities’ in Articles XIX:1(a) and 

2.1, clearly links the relevant increased imports to their ability to cause serious injury or the threat 

thereof. Accordingly, we agree with the United States that our statement in Argentina - Footwear (EC) 

that the ‘increase in imports must have been recent enough, sudden enough, sharp enough and 

significant enough … to cause or threaten to cause serious injury’, was a statement about ‘the entire 

investigative responsibility of the competent authorities under the Safeguards Agreement’, and that 

‘[w]hether an increase in imports is recent, sudden, sharp and significant enough to cause or threaten 

serious injury are questions that are answered as the competent authorities proceed with the remainder 

of their analysis (i.e., their consideration of serious injury/ threat and causation).’” 

 

O Órgão de Apelação em US - Steel também concluiu que a análise da questão se o aumento das 

importações justifica a aplicação de uma medida de salvaguarda precisa da análise das “condições” nas 

quais as importações ocorrem. 

 

Para. 350. “We further note that Article XIX:1(a) of the GATT 1994 and Article 2.1 of the Agreement 

on Safeguards require that the relevant product ‘is being imported in such increased quantities and 

under such conditions as to cause or threaten to cause serious injury’. The question whether ‘such 

increased quantities’ of imports will suffice as ‘increased imports’ to justify the application of a 

safeguard measure is a question that can be answered only in the light of ‘such conditions’ under which 

those imports occur. The relevant importance of these elements varies from case to case.” 

 

O Órgão de Apelação em US - Steel reiterou a importância das tendências ao longo de todo o período de 

investigação. 

 

Para. 354. “A determination of whether there is an increase in imports cannot, therefore, be made 

merely by comparing the end points of the period of investigation. Indeed, in cases where an 

examination does not demonstrate, for instance, a clear and uninterrupted upward trend in import 

volumes, a simple end-point-to-end-point analysis could easily be manipulated to lead to different 

results, depending on the choice of end points. A comparison could support either a finding of an 

increase or a decrease in import volumes simply by choosing different starting and ending points.” 

  

Para. 355. “For instance, if the starting point for the period of investigation were set at a time when 

import levels were particularly low, it would be more likely that an increase in import volumes could be 

demonstrated. The use of the phrase ‘such increased quantities’ in Articles XIX:1(a) and 2.1, and the 

requirement in Article 4.2 to assess the ‘rate and amount’ of the increase, make it abundantly clear, 

however, that such a comparison of end points will not suffice to demonstrate that a product ‘is being 

imported in such increased quantities’ within the meaning of Article 2.1. Thus, a demonstration of ‘any 

increase’ in imports between any two points in time is not sufficient to demonstrate ‘increased imports’ 

for purposes of Articles XIX and 2.1. Rather, as we have said, competent authorities are required to 

examine the trends in imports over the entire period of investigation.” 

 

Em US - Steel, o Órgão de Apelação concluiu que no momento da determinação da aplicação da medida 

de salvaguarda, as importações não precisam estar aumentando. 

 

Para. 367. “We agree with the United States that Article 2.1 does not require that imports need to be 

increasing at the time of the determination. Rather, the plain meaning of the phrase ‘is being imported in 

such increased quantities’ suggests merely that imports must have increased, and that the relevant 

products continue ‘being imported’ in (such) increased quantities. We also do not believe that a decrease 
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in imports at the end of the period of investigation would necessarily prevent an investigating authority 

from finding that, nevertheless, products continue to be imported ‘in such increased quantities.’” 

 

Em US - Steel, o Órgão de Apelação referiu a importância de uma explicação sobre a evolução das 

importações ao longo de todo o período de investigação. 

 

Para. 374. “In our view, what is called for in every case is an explanation of how the trend in imports 

supports the competent authority’s finding that the requirement of ‘such increased quantities’ within the 

meaning of Articles XIX:1(a) and 2.1 has been fulfilled. It is this explanation concerning the trend in 

imports - over the entire period of investigation - that allows a competent authority to demonstrate that 

‘a product is being imported in such increased quantities’.” 

 

Em US - Steel, o Órgão de Apelação concluiu que não explicando o decréscimo mais recente nas 

importações absolutas, a autoridade investigadora não forneceu uma explicação sobre a tendência geral 

das importações que ocorreram durante o período de investigação. 

 

Para. 388. “Again we recall that, in Argentina - Footwear (EC), in clarifying the Agreement on 

Safeguards, we stated that ‘authorities are required to examine trends’. In our view, by failing to address 

the decrease in imports that occurred between interim 2000 and interim 2001 (the most recent decrease), 

the United States did not - and could not - provide a reasoned and adequate explanation of how the facts 

supported its finding that imports of hot-rolled bar ‘increased’, as required by Article 2.1 of the 

Agreement on Safeguards. This failure to account for the decrease in absolute imports is all the more 

serious in the light of the fact that the intervening trend that was not addressed by the USITC occurred 

at the very end of the period of investigation. In US - Lamb, we found that the competent authority 

‘must assess’ the data from the most recent past ‘in the context of the data for the entire investigative 

period’. As the Panel found, it is, precisely, those most recent data that the USITC failed to account for 

with respect to absolute imports.” 

 

(iv) Aumento absoluto ou relativo das importações 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Circular 

Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República da Coréia, 

WT/DS202/R, paras. 7.209-7.210 

 

Em US - Line Pipe, o Painel concluiu que o declínio nas importações absolutas no final do período de 

investigação não deve ser considerado isoladamente, e não exclui a existência de importações “in such 

increased quantities” para efeitos do Artigo 2.1. 

 

Para. 7.209. “In a safeguard investigation, the period of investigation for examination of the increased 

imports tends to be the same as that for the examination of the serious injury to the domestic industry. 

This contrasts with the situation in an anti-dumping or countervailing duty investigation where the 

period for evaluating the existence of dumping or subsidization is usually shorter than the period of 

investigation for a finding of material injury. We are of the view that one of the reasons behind this 

difference is that, as found by the Appellate Body in Argentina - Footwear Safeguard, ‘the 

determination of whether the requirement of imports “in such increased quantities” is met is not a 

merely mathematical or technical determination.’ The Appellate Body noted that when it comes to a 

determination of increased imports ‘the competent authorities are required to consider the trends in 

imports over the period of investigation’. The evaluation of trends in imports, as with the evaluation of 

trends in the factors relevant for determination of serious injury to the domestic industry, can only be 

carried out over a period of time. Therefore, we conclude that the considerations that the Appellate 

Body has expressed with respect to the period relevant to an injury determination also apply to an 

increased imports determination.” 
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Para. 7.210. “In view of the considerations expressed above we do not believe that the analysis of data 

for the first semester of 1999 should be considered in isolation. We find the analysis of whether imports 

had increased on a yearly basis from 1994 to 1998 very relevant to the question of whether there were 

increased imports. Although we are aware that imports decreased for the first semester of 1999 when 

compared to the first semester of 1998, we note that regardless of the decrease for the first half of 1999, 

the ITC in their report found that imports of line pipe ‘remained at a very high level in interim 1999’. 

This high level of imports for 1999 supports a finding that imports were still entering the United States 

‘in such increased quantities’ as prescribed in Article 2.1. In other words, although Korea may be 

correct in arguing that absolute imports declined, this does not preclude a finding of imports ‘in such 

increased quantities’ for the purpose of Article 2.1. Based on the above considerations we conclude that 

the ITC was correct in its finding of an absolute increase in imports of line pipe.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/R; 

Japão - WT/DS249/AB/R; República da Coréia - WT/DS251/AB/R; China - WT/DS252/AB/R; 

Suíça - WT/DS253/AB/R; Noruega - WT/DS254/AB/R; Nova Zelândia - WT/DS258/AB/R; Brasil - 

WT/DS259/AB/R, para. 390 

 

Em US - Steel, o Órgão de Apelação concluiu que o requisito de “aumento das importações” poderá ser 

atendido, não só se houver um aumento absoluto das importações, mas também quando houver um 

aumento em relação à produção doméstica. 

 

Para. 390. “(…) Article 2.1 provides that a Member may apply a safeguard measure after a 

determination that the relevant product is “being imported … in such increased quantities, absolute or 

relative to domestic production … as to cause or threaten to cause serious injury” (emphasis added). 

Therefore, a determination of either an absolute or relative increase in imports causing serious injury is 

sufficient to authorize a Member to apply safeguard measures. Accordingly, the increased imports 

requirement can be met not only if there is an absolute increase in imports, but also if there is an 

increase relative to domestic production.” 

 

e) “e ocorram em condições tais” 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, paras. 7.51-7.52 

 

Em Korea - Dairy, o Painel abordou especificamente o tema da análise da concorrência de preços entre 

produtos similares nacionais e importados, no contexto da frase “em tais condições”. 

 

Para. 7.51. “Although the prices of the imported products will most often be a relevant factor indicating 

how the imports do, in fact, cause serious injury to the domestic industry, we note that there is no 

explicit requirement in Article 2, that the importing Member perform a price analysis of the imported 

products and the prices of the like or directly competitive products in the market of the importing 

country.” 

 

Para. 7.52. “We consider that the phrase ‘and under such conditions’ does not provide for an additional 

criterion or analytical requirement to be performed before an importing Member may impose a 

safeguard measure. We are of the view that the phrase ‘and under such conditions’ qualifies and relates 

both to the circumstances under which the products under investigation are imported and to the 

circumstances of the market into which products are imported, both of which must be addressed by the 

importing country when performing its assessment as to whether the increased imports are causing 

serious injury to the domestic industry producing the like or directly competitive products. In this sense, 

we consider that the phrase ‘under such conditions’ refers more generally to the obligation imposed on 

the importing country to perform an adequate assessment of the impact of the increased imports at issue 

and the specific market under investigation.” 
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Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R, paras. 8.249-8.251 

 

Em Argentina - Footwear, o Painel analisou a relação entre a frase “sob tais condições” no Artigo 2.1 

do Acordo sobre Salvaguardas e os termos do Artigo 4.2 (a) e (b). 

 

Para. 8.249. “In our view, the phrase ‘under such conditions’ does not constitute a specific legal 

requirement for a price analysis, in the sense of an analysis separate and apart from the increased 

import, injury and causation analyses provided for in Article 4.2. We consider that Article 2.1 sets forth 

the fundamental legal requirements (i.e., the conditions) for application of a safeguard measure, and that 

Article 4.2 then further develops the operational aspects of these requirements.” 

 

Em Argentina - Footwear, o Painel concluiu que a expressão “sob tais condições” se refere ao mérito da 

análise da causalidade que deve ser feita ao abrigo do Artigo 4.2 (a) e (b). 

 

Para. 8.250. “We believe that the phrase ‘under such conditions’ would indicate the need to analyse the 

conditions of competition between the imported product and the domestic like or directly competitive 

products in the importing country’s market. That is, it is these ‘conditions of competition’ in the 

importing country’s market that will determine whether increased imports cause or threaten to cause 

serious injury to the domestic industry. The text of Article 2.1 supports this interpretation, as the 

relevant phrase in its entirety reads ‘under such conditions as to cause or threaten to cause serious 

injury’ (emphasis added). Seen another way, for a safeguard measure to be permitted, the investigation 

must demonstrate that conditions of competition in the importing country’s market are such that the 

increased imports can and do cause or threaten to cause serious injury. Article 4.2(a) confirms this 

interpretation, in requiring that the competent authorities ‘evaluate all relevant factors of an objective 

and quantifiable nature having a bearing on the situation of that industry’, which is further reinforced by 

Article 4.2(b)’s requirement that the analysis be conducted on the basis of ‘objective evidence’. In our 

view, these provisions give meaning to the phrase ‘under such conditions’, and support as well our view 

that for an analysis to demonstrate causation, it must address specifically the nature of the interaction 

between the imported and domestic products in the domestic market of the importing country. That is, 

we believe that the phrase ‘under such conditions’ in fact refers to the substance of the causation 

analysis that must be performed under Article 4.2(a) and (b).” 

 

Em Argentina - Footwear, o Painel também concluiu que os fatores relativos à concorrência entre 

produtos similares nacionais e importados devem ser analisadosdentro do contexto da análise da 

causalidade. 

 

Para. 8.251. “We note in this regard that there are different ways in which products can compete. Sales 

price clearly is one of these, but it is certainly not the only one, and indeed may be irrelevant or only 

marginally relevant in any given case. Other bases on which products may compete include physical 

characteristics (e.g., technical standards or other performance-related aspects, appearance, style or 

fashion), quality, service, delivery, technological developments, consumer tastes, and other supply and 

demand factors in the market. In any given case, other factors that affect the conditions of competition 

between the imported and domestic products may be relevant as well. It is these sorts of factors that 

must be analyzed on the basis of objective evidence in a causation analysis to establish the effect of the 

imports on the domestic industry.” 

 

Relatório do Órgão de Apelação em United States - Definitive Safeguard Measures on Imports of 

Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: Comunidades 

Europeias, WT/DS166/AB/R, paras. 76-78 

 

Em US - Wheat Gluten, o Órgão de Apelação considerou a frase “sob tais condições” para se referir à 

análise a ser realizada nos termos do Artigo 4.2. O Órgão de Apelação também se referiu à expressão 
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“sob tais condições,” no Artigo 2.1 como base na sua tese de que o Artigo 4.2 contempla uma análise 

sobre se o aumento das importações, em conjunto com outros fatores relevantes, causa sério dano. 

 

Para. 76. “Article 2.1 reflects closely the “basic principles” in Article XIX:1(a) of the GATT 1994 and 

also sets forth “the conditions for imposing a safeguard measure”, including those relating to causation. 

The rules on causation, which are elaborated further in the remainder of the Agreement on Safeguards, 

therefore, find their roots in Article 2.1. According to that provision, a safeguard measure may be 

applied if a “product is being imported … in such increased quantities … and under such conditions as 

to cause …” serious injury. Thus, under Article 2.1, the causation analysis embraces two elements: the 

first relating to increased “imports” specifically and the second to the “conditions” under which imports 

are occurring.” 

 

Para. 77. “Each of these two elements is, in our view, elaborated further in Article 4.2(a). While Article 

2.1 requires account to be taken of the “increased quantities” of imports, both in “absolute” terms and 

“relative to domestic production”, Article 4.2(a) states, correspondingly, that “the rate and amount of the 

increase in imports of the product concerned in absolute and relative terms, [and] the share of the 

domestic market taken by increased imports” are relevant.” 

 

Para. 78. “As for the second element under Article 2.1, we see it as a complement to the first. While the 

first element refers to increased imports specifically, the second relates more generally to the 

“conditions” in the marketplace for the product concerned that may influence the domestic industry. 

Thus, the phrase “under such conditions” refers generally to the prevailing “conditions”, in the 

marketplace for the product concerned, when the increase in imports occurs. Interpreted in this way, the 

phrase “under such conditions” is a shorthand reference to the remaining factors listed in Article 4.2(a), 

which relate to the overall state of the domestic industry and the domestic market, as well as to other 

factors “having a bearing on the situation of [the] industry”. The phrase “under such conditions”, 

therefore, supports the view that, under Articles 4.2(a) and 4.2(b) of the Agreement on Safeguards, the 

competent authorities should determine whether the increase in imports, not alone, but in conjunction 

with the other relevant factors, cause serious injury.” 

 

f) “A relevância da análise de preços ao avaliar a situação da indústria nacional” 

 

Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R, para. 8.252 

 

Em Argentina - Footwear, o Painel concluiu que uma análise de preços pode ser necessária nas 

circunstâncias específicas de um caso. 

 

Para. 8.252. “Therefore, in the present dispute, while the phrase ‘under such conditions’ does not 

require a price analysis per se, it nevertheless has an implication for the nature and content of a 

causation analysis, which may logically necessitate a price analysis in a given case. Moreover, the 

absence of an analysis of the conditions of competition in the domestic market for the product in 

question, in which the interaction of the imported with the domestic product is explained in the report on 

the investigation (including inter alia a price analysis where relevant), results in an incomplete analysis 

of the causal link.” 

 

Relatório do Painel em United States - Definitive Safeguard Measures on Imports of Wheat Gluten 

from the European Communities (US - Wheat Gluten), Demandante: Comunidades Europeias, 

WT/DS166/R, paras. 8.106, 8.108-8.110 

 

Em US - Wheat Gluten, o Painel concluiu que deve considerar se o termo “sob tais condições” exige 

análise de preços, e se a análise de preços deve demonstrar evidência de sub-cotação consistente por 

parte do produto importado no mercado interno do Membro importador, a fim de verificar a existência 

de sério dano. 
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Para. 8.106. “The issue before us requires a consideration of the nature of the obligation imposed by the 

phrase “under such conditions” in Article XIX:1(a) of the GATT 1994 and Article 2.1 SA. In particular, 

we must consider whether the term “under such conditions” requires a price analysis, and whether such 

price analysis must demonstrate evidence of consistent underselling by the imported product in the 

domestic market of the importing Member in order to make a finding of serious injury. We must then 

consider whether the causation analysis performed by the USITC is adequate to comply with the 

requirement imposed by the phrase “under such conditions” in Articles XIX:1(a) of the GATT 1994 and 

Article 2.1 SA and with Article 4.2 SA.” 

 

Para. 8.108. “We are of the view that the phrase “under such conditions” does not impose a separate 

analytical requirement in addition to the analysis of increased imports, serious injury and causation. 

Rather, this phrase refers to the substance of the causation analysis that must be performed under Article 

4.2(a) and (b) SA. In our view, it must be demonstrated that the conditions under which increased 

imports are occurring are injurious, that is, that they are such as to cause serious injury. Such causation 

can be ascertained through an examination of the conditions of competition between the imported and 

domestic product in the importing country's market, and the importing country must therefore perform 

an adequate assessment of the impact of the increased imports at issue on the domestic industry under 

investigation. These conditions of competition (i.e. the precise nature of the interaction and relationship 

between the imported and domestic products) in the importing country's market will determine whether 

the conditions under which increased imports are occurring are such as to cause or threaten to cause 

serious injury.” 

 

Para. 8.109. “As for the nature and content of the examination concerning the conditions of competition 

between the imported and domestic product, we observe that Articles 2 and 4.2 SA make no mention of 

“price”. “Price” is not expressly listed in Article 4.2(a) SA as a “relevant factor” having a bearing on the 

situation of the domestic industry. However, this is not to say that “price” may not be a relevant factor 

in a given case. An imported product can compete with a domestic product in various ways in the 

market of the importing country. Clearly, the relative price of the imported product is one of these ways, 

but it is certainly not the only way, and it may be irrelevant or only marginally relevant in a given case.” 

 

Em US - Wheat Gluten, o Painel também adotou uma abordagem para a análise de preços como não 

mandatória, mas relevante. 

 

Para. 8.110. “Therefore, in the context of safeguards measures, the relevance of “price” will vary from 

case to case, in light of the particular circumstances and the nature of the particular product and 

domestic industry involved. Given that this is the nature of the “price” factor under the Agreement on 

Safeguards, we consider that the phrase “under such conditions” does not necessarily, in every case, 

require a price analysis. Moreover, if a price analysis is performed, we consider that it need not 

necessarily demonstrate consistent underselling by the imported product in the domestic market of the 

importing Member in order to make a finding of serious injury.” 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Certain 

Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/R; Japão – 

WT/DS249/R; República da Coréia – WT/DS251/R; China – WT/DS252/R; Suíça – WT/DS253/R; 

Noruega – WT/DS254/R; Nova Zelândia – WT/DS258/R; Brasil – WT/DS259/R, paras. 10.320 e 

10.322 

 

Em US - Steel, o Painel concluiu que preço é o fator mais importante quando da análise das condições 

de concorrência. 

 

Para. 10.320. “A consideration of the various factors that have been mentioned provides context for the 

consideration of price, which, in the Panel’s view, is an important, if not the most important, factor in 

analyzing the conditions of competition in a particular market, although consideration of prices is not 

necessarily mandatory. The Panel agrees with the argument advanced by the European Communities 
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insofar as it submits that price will often be relevant to explain how the increased volume of imports 

caused serious injury. Indeed, we consider that relative price trends as between imports and domestic 

products will often be a good indicator of whether injury is being transmitted to the domestic industry 

(provided that the market context for such trends is borne in mind) given that price changes have an 

immediate effect on profitability, all other things being equal. In turn, profitability is a useful measure of 

the state of the domestic industry.” 

 

O Painel em US - Steel observou que a evolução dos preços deve ser sempre considerada no contexto. 

 

Para. 10.322. “With respect to the argument made by the European Communities that if imports are 

sold at a higher price than domestic products, it is unlikely that such imports are responsible for any 

serious injury, the Panel considers that the existence or absence of underselling by imports cannot, on its 

own, lead to a definitive conclusion regarding the presence or otherwise of a causal link between the 

increased imports and the serious injury. In our view, pricing trends must always be considered in 

context. It is only after this contextual consideration that conclusions can be drawn regarding the 

existence or otherwise of the causal link.” 

 

g) “Âmbito de aplicação da medida de salvaguarda no caso de um acordo comercial regional” 

 

Relatório do Órgão de Apelação no caso Argentina - Safeguard Measures on Imports of Footwear 

(Argentina-Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R, paras. 106-110 
 

Em Argentina - Footwear, o Painel concluiu que no caso de uma união aduaneira, a aplicação de uma 

medida de salvaguarda somente sobre origem de terceiro países não pode ser justificada com base em 

uma investigação de um Membro específico, que encontra um sério dano ou ameaça causada pelas 

importações de todas as origens dentro e fora de uma união aduaneira. Em sede de recurso, o Órgão de 

Apelação reverteu a decisão do Painel relativa à nota de rodapé 1 do Artigo 2.1, por considerar que a 

nota  não se aplica às medidas de salvaguarda impostas pela Argentina. 

 

Para. 106. “We question the Panel's implicit assumption that footnote 1 to Article 2.1 of the Agreement 

on Safeguards applies to the facts of this case. The ordinary meaning of the first sentence of footnote 1 

appears to us to be that the footnote only applies when a customs union applies a safeguard measure “as 

a single unit or on behalf of a member State”. On the facts of this case, Argentina applied the safeguard 

measures at issue after an investigation by Argentine authorities of the effects of imports from all 

sources on the Argentine domestic industry.”  

 

Para. 107. “MERCOSUR did not apply these safeguard measures, either as a single unit or on behalf of 

Argentina. When the safeguard measures at issue in this case were adopted by the government of 

Argentina, the transitional provisions in Chapter XII of the Regulation on the Application of Safeguard 

Measures to Imports from Non-Members of MERCOSUR (the “Regulation”), approved by Common 

Market Decision No. 17/96, were in effect among the State Parties of MERCOSUR. According to these 

transitional provisions, the investigation procedure for the adoption of safeguard measures was to be 

conducted by the competent authorities of the State Party in question, applying relevant national 

legislation.” 

 

Para. 108. “Therefore, at the time the safeguard measures at issue in this case were imposed by the 

Government of Argentina, these measures were not applied by MERCOSUR “on behalf of” Argentina, 

but rather, they were applied by Argentina. It is Argentina that is a Member of the WTO for the 

purposes of Article 2 of the Agreement on Safeguards, and it is Argentina that applied the safeguard 

measures after conducting an investigation of products being imported into its territory and the effects 

of those imports on its domestic industry. For these reasons, we do not believe that footnote 1 to Article 

2.1 applies to the safeguard measures imposed by Argentina in this case. As a result, we find that the 

Panel erred in assuming that footnote 1 applied, and we, therefore, reverse the legal reasoning and 

findings of the Panel relating to footnote 1 to Article 2.1 of the Agreement on Safeguards.” 
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Em Argentina - Footwear, o Órgão de Apelação também rejeitou a opinião do Painel de que o Artigo 

XXIV do GATT de 1994 foi relevante para o assunto em questão. 

 

Para. 109. “Having found that footnote 1 to Article 2.1 is not applicable in this case, we also are not 

persuaded that an analysis of Article XXIV of the GATT 1994 was relevant to the specific issue that 

was before the Panel. This issue, as the Panel itself observed, is whether Argentina, after including 

imports from all sources in its investigation of “increased imports” of footwear products into its territory 

and the consequent effects of such imports on its domestic footwear industry, was justified in excluding 

other MERCOSUR member States from the application of the safeguard measures. In our Report in 

Turkey - Restrictions on Imports of Textile and Clothing Products, we stated that under certain 

conditions, “Article XXIV may justify a measure which is inconsistent with certain other GATT 

provisions.” We indicated, however, that this defence is available only when it is demonstrated by the 

Member imposing the measure that “the measure at issue is introduced upon the formation of a customs 

union that fully meets the requirements of sub-paragraphs 8(a) and 5(a) of Article XXIV” and “that the 

formation of that customs union would be prevented if it were not allowed to introduce the measure at 

issue”.” 

 

Para. 110. “In this case, we note that Argentina did not argue before the Panel that Article XXIV of the 

GATT 1994 provided it with a defence to a finding of violation of a provision of the GATT 1994. As 

Argentina did not argue that Article XXIV provided it with a defence against a finding of violation of a 

provision of the GATT 1994, and as the Panel did not consider whether the safeguard measures at issue 

were introduced upon the formation of a customs union that fully meets the requirements of sub-

paragraphs 8(a) and 5(a) of Article XXIV, we believe that the Panel erred in deciding that an 

examination of Article XXIV:8 of the GATT 1994 was relevant to its analysis of whether the safeguard 

measures at issue in this case were consistent with the provisions of Articles 2 and 4 of the Agreement 

on Safeguards. Accordingly, as we have found that the Panel's analysis of Article XXIV of the GATT 

1994 was not relevant in this case, we reverse the Panel's legal findings and conclusions relating to 

Article XXIV of the GATT 1994.” 

 

h) “Paralelismo” 

 

Relatório do Órgão de Apelação no caso Argentina - Safeguard Measures on Imports of Footwear 

(Argentina - Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R, paras. 111-114 
 

Em Argentina - Footwear, o Órgão de Apelação analisou “se (...) há um implícito ‘paralelismo entre o 

âmbito de uma investigação de salvaguarda e o âmbito da aplicação das medidas de salvaguarda’” e 

concluiu que a Argentina não pode justificar a imposição das medidas de salvaguarda somente contra os 

países que não integram o MERCOSUL, com base em uma investigação que constatou um sério dano 

ou ameaça causada pelas importações de todas as origens, incluindo as importações de Membros do 

MERCOSUL. 

 

Para. 111. “We now turn to examine whether the Panel was correct in its interpretation that there is an 

implied “parallelism between the scope of a safeguard investigation and the scope of the application of 

safeguard measures.” Article 2.1 provides that: 

 
A Member may apply a safeguard measures … only if that Member has 

determined … that such product is being imported into its territory in 

such increased quantities … and under such conditions as to cause or 

threaten to cause serious injury to the domestic industry … (emphasis 

added)  

Article 4.1(c) defines “domestic industry” as meaning “the producers as 

a whole of the like or directly competitive products operating within the 

territory of a Member …”. (emphasis added) Taken together, the 

provisions of Articles 2.1 and 4.1(c) of the Agreement on Safeguards 

demonstrate that a Member of the WTO may only apply a safeguard 
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measure after that Member has determined that a product is being 

imported into its territory in such increased quantities and under such 

conditions as to cause or threaten to cause serious injury to its domestic 

industry within its territory. According to Articles 2.1 and 4.1(c), 

therefore, all of the relevant aspects of a safeguard investigation must be 

conducted by the Member that ultimately applies the safeguard measure, 

on the basis of increased imports entering its territory and causing or 

threatening to cause serious injury to the domestic industry within its 

territory.” 

 

Para. 112. “While Articles 2.1 and 4.1(c) set out the conditions for imposing a safeguard measure and 

the requirements for the scope of a safeguard investigation, these provisions do not resolve the matter of 

the scope of application of a safeguard measure. In that context, Article 2.2 of the Agreement on 

Safeguards provides:  

 
Safeguard measures shall be applied to a product being imported 

irrespective of its source. As we have noted, in this case, Argentina 

applied the safeguard measures at issue after conducting an 

investigation of products being imported into Argentine territory and the 

effects of those imports on Argentina's domestic industry. In applying 

safeguard measures on the basis of this investigation in this case, 

Argentina was also required under Article 2.2 to apply those measures 

to imports from all sources, including from other MERCOSUR member 

States.” 

 

Para. 113. “On the basis of this reasoning, and on the facts of this case, we find that Argentina's 

investigation, which evaluated whether serious injury or the threat thereof was caused by imports from 

all sources, could only lead to the imposition of safeguard measures on imports from all sources. 

Therefore, we conclude that Argentina's investigation, in this case, cannot serve as a basis for excluding 

imports from other MERCOSUR member States from the application of the safeguard measures.” 

 

Para. 114. “For all the above reasons, we reverse the Panel's legal findings and conclusions relating to 

footnote 1 to Article 2.1 of the Agreement on Safeguards and Article XXIV of the GATT 1994. We 

conclude that Argentina, on the facts of this case, cannot justify the imposition of its safeguard measures 

only on non-MERCOSUR third country sources of supply on the basis of an investigation that found 

serious injury or threat thereof caused by imports from all sources, including imports from other 

MERCOSUR member States. However, as we have stated, we do not agree that the Panel was dealing, 

on the facts of this case, with a safeguard measure applied by a customs union on behalf of a member 

State. And we wish to underscore that, as the issue is not raised in this appeal, we make no ruling on 

whether, as a general principle, a member of a customs union can exclude other members of that 

customs union from the application of a safeguard measure.” 

 

Relatório do Órgão de Apelação em United States - Definitive Safeguard Measures on Imports of 

Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: Comunidades 

Europeias, WT/DS166/AB/R, paras. 95-100 
 

Em US - Wheat Gluten, o Órgão de Apelação reiterou a decisão proferida no caso Argentina - Footwear 

sobre a existência de paralelismo entre uma investigação de salvaguarda e a aplicação de uma medida de 

salvaguarda e conclui que a medida de salvaguarda deve ser aplicada a um produto importado 

independentemente de sua origem. 

 

Para. 95. “In considering the appeal of the United States on this point, we turn first to Article 2.1 of the 

Agreement on Safeguards, which provides that a safeguard measure may only be applied when “such 

increased quantities” of a “product [are] being imported into its territory … under such conditions as to 

cause or threaten to cause serious injury to the domestic industry”. As we have said, this provision, as 

elaborated in Article 4 of the Agreement on Safeguards, sets forth the conditions for imposing a 
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safeguard measure. Article 2.2 of the Agreement on Safeguards, which provides that a safeguard 

measure “shall be applied to a product being imported irrespective of its source”, sets forth the rules on 

the application of a safeguard measure.” 

 

Para. 96. “The same phrase – “product … being imported” – appears in both these paragraphs of 

Article 2. In view of the identity of the language in the two provisions, and in the absence of any 

contrary indication in the context, we believe that it is appropriate to ascribe the same meaning to this 

phrase in both Articles 2.1 and 2.2. To include imports from all sources in the determination that 

increased imports are causing serious injury, and then to exclude imports from one source from the 

application of the measure, would be to give the phrase “product being imported” a different meaning in 

Articles 2.1 and 2.2 of the Agreement on Safeguards. In Article 2.1, the phrase would embrace imports 

from all sources whereas, in Article 2.2, it would exclude imports from certain sources. This would be 

incongruous and unwarranted. In the usual course, therefore, the imports included in the determinations 

made under Articles 2.1 and 4.2 should correspond to the imports included in the application of the 

measure, under Article 2.2.” 

 

Ademais, em US - Wheat Gluten o Órgão de Apelação rejeitou o argumento dos EUA de que a medida 

de salvaguarda foi justificada porque as autoridades tinham realizado uma investigação adicional com 

foco específico sobre as importações do Canadá. 

 

Para. 97. “In the present case, the United States asserts that the exclusion of imports from Canada from 

the scope of the safeguard measure was justified because, following its investigation based on imports 

from all sources, the USITC conducted an additional inquiry specifically focused on imports from 

Canada. The United States claims, in effect, that the scope of its initial investigation, together with its 

subsequent and additional inquiry into imports from Canada, did correspond with the scope of 

application of its safeguard measure.” 

 

Para. 98. “In our view, however, although the USITC examined the importance of imports from Canada 

separately, it did not make any explicit determination relating to increased imports, excluding imports 

from Canada. In other words, although the safeguard measure was applied to imports from all sources, 

excluding Canada, the USITC did not establish explicitly that imports from these same sources, 

excluding Canada, satisfied the conditions for the application of a safeguard measure, as set out in 

Article 2.1 and elaborated in Article 4.2 of the Agreement on Safeguards. Thus, we find that the separate 

examination of imports from Canada carried out by the USITC in this case was not a sufficient basis for 

the safeguard measure ultimately applied by the United States.” 

 

Para. 99. “Lastly, we note that the United States has argued that the Panel erred in failing to address 

Article XXIV of the GATT 1994, and in failing to set out a “basic rationale” for finding that footnote 1 

to the Agreement on Safeguards did not affect its reasoning on this issue. In this case, the Panel 

determined that this dispute does not raise the issue of whether, as a general principle, a member of a 

free-trade area can exclude imports from other members of that free-trade area from the application of a 

safeguard measure. The Panel also found that it could rule on the claim of the European Communities 

without having recourse to Article XXIV or footnote 1 to the Agreement on Safeguards. We see no error 

in this approach, and make no findings on these arguments.” 

 

Para. 100. “We, therefore, uphold the Panel's finding, in paragraph 8.182 of the Panel Report, that the 

United States acted inconsistently with its obligations under Articles 2.1 and 4.2 of the Agreement on 

Safeguards.” 

 

Relatório do Órgão de Apelação no caso Unites States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República 

da Coréia, WT/DS202/AB/R, paras. 181 e 186-199 
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Em US - Line Pipe o Órgão de Apelação reiterou a decisão proferida no caso US - Wheat Gluten no 

sentido de que as importações incluídas na investigação para fins da determinação final devem 

corresponder às importações incluídas na aplicação da medida. 

 

Para. 181. “As we then stated in US - Wheat Gluten, ‘the imports included in the determinations made 

under Articles 2.1 and 4.2 should correspond to the imports included in the application of the measure, 

under Article 2.2.’ We added that a gap between imports covered under the investigation and imports 

falling within the scope of the measure can be justified only if the competent authorities ‘establish 

explicitly’ that imports from sources covered by the measure ‘satisfy the conditions for the application 

of a safeguard measure, as set out in Article 2.1 and elaborated in Article 4.2 of the Agreement on 

Safeguards.’ And, as we explained further in US — Lamb, in the context of a claim under Article 4.2(a) 

of the Agreement on Safeguards, ‘establishing explicitly’ implies that the competent authorities must 

provide a ‘reasoned and adequate explanation of how the facts support their determination’.” 

 

Em US - Line Pipe, o Órgão de Apelação concluiu que devido à demonstração da diferença entre as 

importações abrangidas pela investigação realizada pela autoridade competente no Membro importador 

e importações no âmbito de aplicação da medida de salvaguarda, há uma presunção de ausência de 

“paralelismo” no que diz respeito à medida de salvaguarda. 

 

Para. 186. “We observe that the USITC described the scope of its investigation by identifying the 

product according to its tariff heading and commercial characteristics, with no reference to product 

origin. The USITC considered “imports from all sources in determining whether imports have 

increased” and relied on data corresponding to total imports. In considering the injurious effects of 

increased imports on the United States domestic industry, the USITC examined the share of the 

domestic market held by United States producers compared to the market share held by imports from all 

sources. When performing its causation analysis, the USITC assessed increased imports and found that 

“the surge in imports and consequent shift in market share from the domestic industry to imports 

occurred at the same time that the domestic industry went from healthy performance to poor 

performance.” This conclusion and the preceding analysis of increased imports were based on data 

contained in Table C-1 of the USITC Report, which includes imports from all sources. It is clear, 

therefore, that, in its investigation, the USITC considered imports from all sources, including imports 

from Canada and Mexico. Nevertheless, exports from Canada and Mexico were excluded from the 

safeguard measure at issue. Therefore, there is a gap between imports covered under the investigation 

performed by the USITC and imports falling within the scope of the measure.” 

 

Para. 187. “In our view, Korea has demonstrated that the USITC considered imports from all sources in 

its investigation. Korea has also shown that exports from Canada and Mexico were excluded from the 

safeguard measure at issue. And, in our view, this is enough to have made a prima facie case of the 

absence of parallelism in the line pipe measure. Contrary to what the Panel stated, we do not consider 

that it was necessary for Korea to address the information set out in the USITC Report, or in particular, 

in footnote 168 in order to establish a prima facie case of violation of parallelism. Moreover, to require 

Korea to rebut the information in the USITC Report, and in particular, in footnote 168, would impose an 

impossible burden on Korea because, as the exporting country, Korea would not have had any of the 

relevant data to conduct its own analysis of the imports.” 

 

Para. 188. “Having determined that Korea did establish a prima facie case of violation of parallelism of 

the line pipe measure, we now examine whether the United States rebutted Korea's argument. To do so, 

it would be necessary for the United States to demonstrate, consistent with our ruling in US – Wheat 

Gluten, that the USITC provided a reasoned and adequate explanation that establishes explicitly that 

imports from non-NAFTA sources “satisfied the conditions for the application of a safeguard measure, 

as set out in Article 2.1 and elaborated in Article 4.2 of the Agreement on Safeguards”.” 

 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
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Para. 189. “Before the panel and on appeal, the United States has relied on footnote 168 of the USITC 

Report. In the oral hearing in this appeal, the United States stressed footnote 168, which reads, in its 

entirety, as follows: 

 

We note that we would have reached the same result had we excluded imports from Canada and Mexico 

from our analysis. Imports from non-NAFTA sources increased significantly over the period of 

investigation, in absolute terms and as a percentage of domestic production. Non-NAFTA imports fell 

from *** tons in 1994 to *** tons in 1996, but then rose sharply to *** tons in 1997 and *** tons in 

1998. While non-NAFTA imports fell from *** tons in interim 1998 to *** tons in interim 1999, they 

remained at a very high level in interim 1999, exceeding in just 6 months the level of full year 1995 and 

1996 imports. These imports also increased significantly in terms of market share at the end of the 

period of investigation, rising from *** percent in 1996 to *** percent in 1998, and from *** percent in 

interim 1998 to *** percent in interim 1999. Moreover, the non-NAFTA imports were among the 

lowest-priced imports. Except for 1994, the average unit value of imports from Canada exceeded the 

average import unit value throughout the period of investigation, and the volume of imports was 

relatively small. The average unit value of imports from Mexico exceeded the average for all imports in 

1998 and interim 1999, the period in which the serious injury occurred, and the volume of imports from 

Mexico declined during this period. Moreover, in the 244 possible product-specific price comparisons, 

non-NAFTA imports undersold domestic line pipe in 194 instances (about 80 percent), and Korean 

product accounted for by far the largest number of instances of underselling (95 of the 194). Data are 

based on those in Table C-1 adjusted to exclude certain imports of Arctic-grade and alloy line pipe.” 

 

Para. 190. “The Panel examined footnote 168 and concluded that: 

 
(…) note 168 contains a finding by the ITC that imports from non-

NAFTA sources increased significantly over the period of investigation, 

in absolute terms and as a per centage of domestic production. Note 168 

also contains the basis for a finding that non-NAFTA [imports] caused 

serious injury to the relevant domestic industry (emphasis added)”. 

 

Para. 191. “On appeal, Korea argues that the first sentence of footnote 168 indicates that the USITC 

was not in a position to assert that the result of its investigation would remain “the same” if imports 

from Canada and Mexico were excluded. In Korea's view, the USITC Report is drafted in conditional 

terms: “we would have reached the same result had we excluded imports from Canada and Mexico from 

our analysis.” As a consequence, according to Korea, “the footnote has no legal significance”.” 

 

Para. 192. “The flaw in Korea's argument is that the first sentence of footnote 168 is followed by 

language indicating that the USITC did, in fact, as the Panel found, consider whether “[i]mports from 

non-NAFTA sources increased significantly over the period of investigation”. Consequently, we do not 

agree with Korea that the conditional nature of the first sentence of footnote 168 invalidates the whole 

footnote and, thus, renders it void of “legal significance”. What we must determine, then, is whether, as 

the United States submits, footnote 168 satisfies the requirement of parallelism.” 

 

Para. 193. “As the Panel put it, footnote 168 has two elements: a “finding “ that imports from non-

NAFTA sources increased significantly over the period of investigation, and the “basis for a finding “ 

that imports from non-NAFTA sources caused serious injury to the relevant domestic industry.” 

 

Ademais, o Órgão de Apelação no caso US - Line Pipe concluiu que uma nota de rodapé do relatório de 

determinação de aplicação de salvaguarda do Membro importador, que explicou que teria atingido o 

mesmo resultado se tivesse excluído da investigação as importações dos membros do acordo de livre 

comércio, não atende aos requisitos e não é fundamentada. 

 

Para. 194. “Although footnote 168 contains a determination that imports from non-NAFTA sources 

increased significantly, footnote 168 does not, as we read it, establish explicitly that increased imports 

from non-NAFTA sources alone caused serious injury or threat of serious injury. Nor does footnote 168, 
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as we read it, provide a reasoned and adequate explanation of how the facts would support such a 

finding. To be explicit, a statement must express distinctly all that is meant; it must leave nothing 

merely implied or suggested; it must be clear and unambiguous.” 

 

Para. 195. “Footnote 168 does not express distinctly or state clearly and unambiguously how the facts 

would support a finding by the USITC that imports from non-NAFTA sources alone caused serious 

injury or threat of serious injury. Footnote 168 may, as the Panel found, provide a basis for a finding 

that imports from non-NAFTA sources, alone, caused serious injury, but this is not enough. Footnote 

168 does not establish explicitly that imports from sources covered by the measure “satisf[y] the 

conditions for the application of a safeguard measure, as set out in Article 2.1 and elaborated in Article 

4.2 of the Agreement on Safeguards.” Footnote 168 does not amount to a “reasoned and adequate 

explanation of how the facts support [the] determination.” Therefore, by referring to footnote 168, the 

United States did not rebut the prima facie case made by Korea.” 

 

Para. 196. “During the oral hearing, in response to our questioning, the United States referred also to 

other parts of the USITC Report addressing the imports from NAFTA countries, and contended that 

those parts established explicitly that imports from sources covered by the line pipe measure satisfied 

the conditions for the application of the measure. We have read those pages of the USITC Report with 

this contention of the United States in mind. We find that those pages of the USITC Report likewise do 

not establish explicitly, through a reasoned and adequate explanation, that increased imports from non-

NAFTA sources by themselves caused serious injury or threat of serious injury. Therefore, those pages 

of the USITC Report do not rebut the prima facie case made by Korea.” 

 

Para. 197. “Therefore, we reverse the Panel's finding in paragraph 7.171 of the Panel Report, that Korea 

has not established a prima facie case of the absence of parallelism in the line pipe measure. And, we 

find that the United States has violated Articles 2 and 4 of the Agreement on Safeguards by including 

Canada and Mexico in the analysis of whether increased imports caused or threatened to cause serious 

injury, but excluding Canada and Mexico from the application of the safeguard measure, without 

providing a reasoned and adequate explanation that establishes explicitly that imports from non-NAFTA 

sources by themselves satisfied the conditions for the application of a safeguard measure.” 

 

No entanto, o Órgão de Apelação em US - Line Pipe não se pronunciou se Artigo 2.2 do Acordo sobre 

Salvaguardas permite que um Membro exclua as importações originárias de Membros de uma zona de 

livre comércio do alcance de uma medida de salvaguarda, ou se o Artigo XXIV do GATT 1994 permite 

excluir outros membros de uma área de livre comércio de uma medida de salvaguarda. 

 

Para. 198. “In doing so, we do not prejudge whether Article 2.2 of the Agreement on Safeguards 

permits a Member to exclude imports originating in member states of a free-trade area from the scope of 

a safeguard measure. We need not, and so do not, rule on the question whether Article XXIV of the 

GATT 1994 permits exempting imports originating in a partner of a free-trade area from a measure in 

departure from Article 2.2 of the Agreement on Safeguards. The question of whether Article XXIV of 

the GATT 1994 serves as an exception to Article 2.2 of the Agreement on Safeguards becomes relevant 

in only two possible circumstances. One is when, in the investigation by the competent authorities of a 

WTO Member, the imports that are exempted from the safeguard measure are not considered in the 

determination of serious injury. The other is when, in such an investigation, the imports that are 

exempted from the safeguard measure are considered in the determination of serious injury, and the 

competent authorities have also established explicitly, through a reasoned and adequate explanation, 

that imports from sources outside the free-trade area, alone, satisfied the conditions for the application 

of a safeguard measure, as set out in Article 2.1 and elaborated in Article 4.2. The first of these two 

possible circumstances does not apply in this case; it is not the case here that the imports that were 

exempted from the line pipe measure - those from Canada and Mexico - were not considered in the 

determination of serious injury. It is undisputed that they were so considered. The second of these two 

possible circumstances also does not apply in this case. The competent authority - in this case, the 

USITC - has not provided in its determination a reasoned and adequate explanation that “establish[es] 

explicitly” that imports from non-NAFTA sources satisfied the conditions for the application of a 



33 

 

safeguard measure, as set out in Article 2.1 and elaborated in Article 4.2 of the Agreement on 

Safeguards.” 

 

Para. 199. “Given these conclusions, we need not address the question whether an Article XXIV 

defence is available to the United States. Nor are we required to make a determination on the question 

of the relationship between Article 2.2 of the Agreement on Safeguards and Article XXIV of the GATT 

1994. We, therefore, modify the findings and conclusions of the Panel relating to these two questions 

contained in paragraphs 7.135 to 7.163 and in paragraph 8.2(10) of the Panel Report by declaring them 

moot and as having no legal effect.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/AB/R; 

Japão - WT/DS249/AB/R; República da Coréia - WT/DS251/AB/R; China - WT/DS252/AB/R; 

Suíça - WT/DS253/AB/R; Noruega - WT/DS254/AB/R; Nova Zelândia - WT/DS258/AB/R; Brasil - 

WT/DS259/AB/R, paras. 439, 441-444, 450-453, 466-468 e 472 

 

Em US - Steel, o Órgão de Apelação reiterou a decisão proferida no caso US - Line Pipe e US - Wheat 

Gluten no sentido de exigir paralelismo entre as importações consideradas na investigação e as 

importações sujeitas à medida de salvaguardas. 

 

Para. 439. “We begin our analysis by reviewing the relevant treaty provisions. The word “parallelism” 

is not in the text of the Agreement on Safeguards; rather, the requirement that is described as 

“parallelism” is found in the “parallel” language used in the first and second paragraphs of Article 2 of 

the Agreement on Safeguards.” 

 

Para. 441. “Thus, where, for purposes of applying a safeguard measure, a Member has conducted an 

investigation considering imports from all sources (that is, including any members of a free-trade area), 

that Member may not, subsequently, without any further analysis, exclude imports from free trade area 

partners from the application of the resulting safeguard measure. As we stated in US - Line Pipe, if a 

Member were to do so, there would be a “gap” between, on the one hand, imports covered by the 

investigation and, on the other hand, imports falling within the scope of the safeguard measure.” In 

clarifying the obligations of WTO Members under the “parallel” requirements of the first and second 

paragraphs of Article 2 of the Agreement on Safeguards, we explained in US - Line Pipe that such a 

“gap” can be justified under the Agreement on Safeguards only if the Member establishes: 

 
(…) “explicitly” that imports from sources covered by the measure 

“satisf[y] the conditions for the application of a safeguard measure, as 

set out in Article 2.1 and elaborated in Article 4.2 of the Agreement on 

Safeguards.” 

 

Para. 442. We further explained, in that same appeal, that, in order to fulfill this obligation in Article 2, 

“establish[ing] explicitly” signifies that a competent authority must provide a “reasoned and adequate 

explanation of how the facts support their determination”, adding that “[t]o be explicit, a statement must 

express distinctly all that is meant; it must leave nothing merely implied or suggested; it must be clear 

and unambiguous.” 

 

Para. 443. “In considering the investigation by the competent authority in the case before us, we note 

that the USITC relied on data for imports from all sources. The USITC report states that “[i]n 

determining whether imports have increased, the Commission considers imports from all sources”. We 

observe also that, in the examination of whether increased imports were a cause of serious injury, the 

USITC also relied on data for all imports for each product category. It is undisputed by the United 

States that, in its investigation, the USITC considered imports from all sources - including imports from 

Canada, Israel, Jordan, and Mexico. Nevertheless, imports from Canada, Israel, Jordan, and Mexico 

were excluded from the application of the safeguard measures at issue. Therefore, there is, in these 
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measures, a gap between the imports that were taken into account in the investigation performed by the 

USITC and the imports falling within the scope of the measures as applied.” 

 

Em US - Steel, o Órgão de Apelação concluiu que a autoridade competente tem a obrigação de 

estabelecer que as importações de outras fontes que não os Membros excluídos satisfaçam, por si só, as 

condições para a aplicação de uma medida de salvaguarda. 

 

Para. 444. “It was thus incumbent on the USITC, in fulfilling the obligations of the United States under 

Article 2 of the Agreement on Safeguards, to justify this gap by establishing explicitly, in its report, that 

imports from sources covered by the measures - that is, imports from sources other than the excluded 

countries of Canada, Israel, Jordan, and Mexico - satisfy, alone, and in and of themselves, the conditions 

for the application of a safeguard measure, as set out in Article 2.1 and elaborated in Article 4.2 of the 

Agreement on Safeguards. Further, and as we have already explained, to provide such a justification, the 

USITC was obliged by the Agreement on Safeguards to provide a reasoned and adequate explanation of 

how the facts supported its determination that imports from sources other than Canada, Israel, Jordan, 

and Mexico satisfy, alone, and in and of themselves, the conditions for the application of a safeguard 

measure.” 

 

Em US - Steel, o Órgão de Apelação também concluiu que o “aumento de importação” nos termos dos 

Artigos 4.2 (a) e (b) refere-se à mesma importação a que o Artigo 2.1 faz menção. 

 

Para. 450. “Since the non-attribution requirement is part of the overall requirement, the competent 

authorities must explain how it ensured that it did not attribute the injurious effects of factors other than 

included imports - which subsume ‘excluded imports’ - to the imports included in the measure.” 

  

Para. 451. “As a result, the phrase ‘increased imports’ in Articles 4.2(a) and 4.2(b) must, in our view, 

be read as referring to the same set of imports envisaged in Article 2.1, that is, to imports included in the 

safeguard measure. Consequently, imports excluded from the application of the safeguard measure must 

be considered a factor ‘other than increased imports’ within the meaning of Article 4.2(b). The possible 

injurious effects that these excluded imports may have on the domestic industry must not be attributed 

to imports included in the safeguard measure pursuant to Article 4.2(b). The requirement articulated by 

the Panel ‘to account for the fact that excluded imports may have some injurious impact on the domestic 

industry’ is, therefore, not, as the United States argues, an ‘extra analytical step’ that the Panel added to 

the analysis of imports from all sources. To the contrary, this requirement necessarily follows from the 

obligation in Article 4.2(b) for the competent authority to ensure that the effects of factors other than 

increased imports - a set of factors that subsumes imports excluded from the safeguard measure — are 

not attributed to imports included in the measure, in establishing a causal link between imports included 

in the measure and serious injury or threat thereof.” 

  

Para. 452. “The non-attribution requirement is part of the overall requirement, incumbent upon the 

competent authority, to demonstrate the existence of a ‘causal link’ between increased imports (covered 

by the measure) and serious injury, as provided in Article 4.2(b). Thus, as we found in US - Line Pipe, 

‘to fulfill the requirement of Article 4.2(b), last sentence, the competent authorities must establish 

explicitly, through a reasoned and adequate explanation, that injury caused by factors other than 

increased imports is not attributed to increased imports’.” 

  

Para. 453. “In order to provide such a reasoned and adequate explanation, the competent authority must 

explain how it ensured that it did not attribute the injurious effects of factors other than included 

imports - which subsume ‘excluded imports’ - to the imports included in the measure. As we explained 

in US - Line Pipe in the context of Article 3.1 and ‘unforeseen developments’ in this Report, if the 

competent authority does not provide such an explanation, a panel is not in a position to find that the 

competent authority ensured compliance with the clear and express requirement of non-attribution under 

Article 4.2(b) of the Agreement on Safeguards“.” 

 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2b
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2b
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2b
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2b
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2b
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2b
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2b
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Em US - Steel, o Órgão de Apelação concluiu que uma série de determinações distintas e parciais não 

podem satisfazer a necessidade de estabelecer explicitamente que as importações a partir de origens 

abrangidas pela medida, por si só, satisfaçam as condições para a aplicação de uma medida de 

salvaguarda. 

 

Para. 466. “The requirement of the Agreement on Safeguards to establish explicitly that imports from 

sources covered by a measure, alone, satisfy the conditions for the application of a safeguard measure 

cannot be fulfilled by conducting a series of separate and partial determinations.” 

  

Para. 467. “For example, where a WTO Member seeks to establish explicitly that imports from sources 

other than A and B satisfy the conditions for the application of a safeguard measure, if that Member 

conducts a separate investigation, and makes a separate determination, on whether imports from sources 

other than A satisfy the relevant conditions, and then, subsequently, conducts another separate and 

distinct investigation, and makes a separate determination, on whether imports from sources other than 

B satisfy the relevant conditions, then these two separate determinations, in our view, do not 

demonstrate that imports from sources other than A and B together satisfy the requirements for the 

imposition of a safeguard measure. By making these two separate determinations, that Member will, 

logically, for each of them, be basing its determination, in part, either on imports from A or on imports 

from B. If this were permitted, a determination on the application of a safeguard measure could be 

easily subjected to mathematical manipulation. This could not have been the intent of the Members of 

the WTO in drafting and agreeing on the Agreement on Safeguards.” 

  

Para. 468. “We are, therefore, of the view that the Panel raised a valid methodological concern when it 

stated that ‘it would … be required for the competent authorities to actually express the findings 

required under parallelism with regard to increased imports other than those from Canada, Mexico, 

Israel and Jordan.’” 

 

Em US - Steel, o Órgão de Apelação também concluiu que mesmo que o montante de importações que 

seria excluído seja pequeno, ainda assim deve ser adequadamente explicado pela autoridade competente. 

 

Para. 472. “As we explained in US - Wheat Gluten and US - Line Pipe, a competent authority must 

establish, unambiguously, with a reasoned and adequate explanation, and in a way that leaves nothing 

merely implied or suggested, that imports from sources covered by the measure, alone, satisfy the 

requirements for the application of a safeguard measure. We are not suggesting that very low imports 

volumes, either from some, or from all, of the excluded sources at issue, are irrelevant for a competent 

authority’s findings or the reasoned and adequate explanation underpinning such findings. We recognize 

that, where import volumes from excluded sources are very small, it is quite possible that the 

explanation underpinning the competent authority’s conclusion need not be as extensive as in 

circumstances where the excluded sources account for a large proportion of total imports. Nevertheless, 

even if an explanation need not necessarily be extensive, the requisite explicit finding must still be 

provided. That finding must be contained in the authority’s report, must be supported by a reasoned and 

adequate explanation, and - as we stated above - must address imports from all covered sources, 

excluding all of the non-covered sources. Nowhere in the Agreement on Safeguards is there any 

indication that these important principles can be disregarded in circumstances where imports from some 

or all sources are at low levels.” 

i) “causam ou ameaçam causar sério dano” 

(i) Significado das palavras 

 

Relatório do Órgão de Apelação no caso Unites States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República 

da Coréia, WT/DS202/AB/R, paras. 159-167 
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Em US - Line Pipe, o Órgão de Apelação concluiu que a frase “causem ou ameacem causar” pode ser 

lida de duas formas. O “ou” pode ser exclusivo, bem como pode ser inclusivo. O texto do Artigo 2.1 não 

fornece orientação interpretativa a esse respeito. Nesses termos, o Órgão de Apelação concordou com o 

Painel de que as respectivas definições de “sério dano” e “ameaça de sério dano” são dois conceitos 

distintos aos quais devem ser atribuídos significados distintos na interpretação do Acordo sobre 

Salvaguardas. 

 

Para. 159. “With these considerations in mind, we turn to the Panel's reasoning and conclusions on this 

issue. As always in our treaty interpretation, we take the approach of the Vienna Convention on the Law 

of Treaties (the “Vienna Convention”) and, thus, look first to the text of the treaty. The principal treaty 

provision at issue here is Article 2.1 of the Agreement on Safeguards, which establishes the “conditions” 

for applying a safeguard measure. Those conditions include the requirement that a “product is being 

imported” into the “territory” of the Member that wishes to apply the safeguard measure “in such 

increased quantities, absolute or relative to domestic production, and under such conditions as to cause 

or threaten to cause serious injury to the domestic industry that produces like or directly competitive 

products.” (emphasis added) 

 

Para. 160. “We agree with the Panel that the fulfilment of the basic conditions set out in Article 2.1 is a 

“pertinent issue[ ] of law” for which “finding[s]” or “reasoned conclusion[s]” must be included in the 

published report of the competent authorities, as required by Article 3.1. 158 We agree with the Panel 

also that among those “issues” is the condition that the “product” must be “imported … in such 

increased quantities, (…) and under such conditions as to cause or threaten to cause serious injury.”  

 

Para. 161. “But precisely what kind of “finding” on this “pertinent issue of law” must appear in the 

published report of the competent authorities? The question is: should the phrase “cause or threaten to 

cause” in Article 2.1 be read as “cause or threaten to cause” in the sense of either one (“cause”) or the 

other (“threaten to cause”), but not both ? Or should this phrase be read rather as “cause or threaten to 

cause” in the sense of either one or the other, or both in combination (“cause or threaten to cause”)?” 

 

Para. 162. “The crucial word in the text of this treaty provision is, thus, “or”. The Panel did not dwell, 

in its reasoning, on the word “or”. Rather, pointing to the different definitions of “serious injury” and 

“threat of serious injury”, the Panel found that “serious injury” and “threat of serious injury” are 

“mutually exclusive”. As we previously explained, the Panel reached this conclusion by reasoning that: 

 
[s]ince “threat of serious injury” is defined as “serious injury that is 

clearly imminent”, necessarily “threat of serious injury” can only arise 

if serious injury is not present. If serious injury is present, it cannot at 

the same time be “clearly imminent.” 

From this reasoning, and from the conclusion the Panel reached about 

what it saw as a requirement for a discrete determination, it seems clear 

to us that the Panel considered that the phrase “cause or threaten to 

cause” means one or the other, but not both. Korea submits that the 

Panel was right to do so. The United States submits that the Panel erred 

because, in the view of the United States, the word “or” connecting the 

terms “to cause” and “threaten to cause” in Article 2.1 is used in the 

inclusive sense. If so, this would imply that the phrase “cause or 

threaten to cause” in Article 2.1, should be read instead as either one or 

the other, or both in combination.” 

 

Para. 163. “Our view is that the phrase “cause or threaten to cause” can be read either way. As we read 

it, the dictionary definition of “or” supports either conclusion. The New Shorter Oxford English 

Dictionary provides several definitions of the word “or”. The dictionary definitions accommodate both 

usages. The New Shorter Oxford English Dictionary recognizes that the word “or” can have an inclusive 

meaning as well as an exclusive meaning.” 
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Para. 164. “Thus, “or” can be exclusive, and “or” can also be inclusive. The text of Article 2.1 does not 

provide decisive interpretative guidance in this respect. This is not to say that we believe that “serious 

injury” and “threat of serious injury” are the same thing, or that competent authorities may make a 

finding that both exist at the same time. Rather, we believe that the text of Article 2.1 lends itself to 

either interpretation.” 

 

Para. 165. “As with every word of the Agreement, we must identify a proper meaning for this word. 

Having found that the text of Article 2.1 is not determinative of the meaning of the word “or”, we must 

look to the context of this treaty provision for guidance in interpreting it. In doing so, we must consider 

the provisions of the Agreement on Safeguards as a whole.” 

 

Para. 166. “As the Panel rightly observes, Article 4.1 is part of the context of Article 2.1. Indeed, we 

see Article 4.1 as the most relevant context to the phrase “cause or threaten to cause” in Article 2.1, 

because Article 4.1 provides two different definitions of terms that are crucial to the interpretation of 

that phrase in Article 2.1 - “serious injury” and “threat of serious injury”. Paragraph (a) of Article 4.1 

defines “serious injury” as “a significant overall impairment in the position of a domestic industry”. 

Paragraph (b) of Article 4.1 defines “threat of serious injury” as “serious injury that is clearly imminent 

(…)”. In US - Lamb, we clarified the meaning of the term “threat of serious injury”. We recognized 

there that “serious injury” and “threat of serious injury” are different and distinct, as they refer to 

different moments in time”. We explained: 

 
Returning now to the term “threat of serious injury”, we note that this 

term is concerned with “serious injury” which has not yet occurred, but 

remains a future event whose actual materialization cannot, in fact, be 

assured with certainty. We note, too, that Article 4.1(b) builds on the 

definition of “serious injury” by providing that, in order to constitute a 

“threat”, the serious injury must be “clearly imminent “. The word 

“imminent” relates to the moment in time when the “threat” is likely to 

materialize. The use of this word implies that the anticipated “serious 

injury” must be on the very verge of occurring. Moreover, we see the 

word “clearly”, which qualifies the word “imminent”, as an indication 

that there must be a high degree of likelihood that the anticipated 

serious injury will materialize in the very near future. We also note that 

Article 4.1(b) provides that any determination of a threat of serious 

injury “shall be based on facts and not merely on allegation, conjecture 

or remote possibility.” (emphasis added) To us, the word “clearly” 

relates also to the factual demonstration of the existence of the “threat”. 

Thus, the phrase “clearly imminent” indicates that, as a matter of fact, it 

must be manifest that the domestic industry is on the brink of suffering 

serious injury. (original emphasis) 

 

Para. 167. “For these reasons, we agree with the Panel that the respective definitions of “serious injury” 

and “threat of serious injury” are two distinct concepts that must be given distinctive meanings in 

interpreting the Agreement on Safeguards. Yet, although we agree with the Panel that the Agreement on 

Safeguards establishes a distinction between “serious injury” and “threat of serious injury”, we do not 

agree with the Panel that a requirement follows from such a distinction to make a discrete finding either 

of “serious injury” or of “threat of serious injury” when making a determination relating to the 

application of a safeguard measure.” 

 

(ii) Necessidade de determinação de “sério dano” ou “ameaça de sério dano” 

 

Relatório do Órgão de Apelação no caso Unites States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República 

da Coréia, WT/DS202/AB/R, paras. 168-171 
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Em US - Line Pipe, o Órgão de Apelação também concluiu que a “ameaça de sério dano” estabelece um 

parâmetro inferior para o direito de aplicar uma medida de salvaguarda do que “sério dano”. 

 

Para. 168. “As we see it, these two definitions reflect the reality of how injury occurs to a domestic 

industry. In the sequence of events facing a domestic industry, it is fair to assume that, often, there is a 

continuous progression of injurious effects eventually rising and culminating in what can be determined 

to be “serious injury”. Serious injury does not generally occur suddenly. Present serious injury is often 

preceded in time by an injury that threatens clearly and imminently to become serious injury, as we 

indicated in US - Lamb. Serious injury is, in   other words, often the realization of a threat of serious 

injury. Although, in each case, the investigating authority will come to the conclusion that follows from 

the investigation carried out in compliance with Article 3 of the Agreement on Safeguards, the precise 

point where a “threat of serious injury” becomes “serious injury” may sometimes be difficult to discern. 

But, clearly, “serious injury” is something beyond a “threat of serious injury”.” 

 

Para. 169. “In our view, defining “threat of serious injury” separately from “serious injury” serves the 

purpose of setting a lower threshold for establishing the right to apply a safeguard measure. Our reading 

of the balance struck in the Agreement on Safeguards leads us to conclude that this was done by the 

Members in concluding the Agreement so that an importing Member may act sooner to take preventive 

action when increased imports pose a “threat” of “serious injury” to a domestic industry, but have not 

yet caused “serious injury”. And, since a “threat” of “serious injury” is defined as “serious injury” that 

is “clearly imminent”, it logically follows, to us, that “serious injury” is a condition that is above that 

lower threshold of a “threat”. A “serious injury” is beyond a “threat”, and, therefore, is above the 

threshold of a “threat” that is required to establish a right to apply a safeguard measure.” 

 

Em US - Line Pipe, embora o Órgão de Apelação tenha concordado com o Painel de que “sério dano” e 

“ameaça de sério dano” são dois conceitos distintos, aquele modificou a decisão do Painel esclarecendo 

que a palavra fundamental “ou” no texto do Artigo 2.1 poderia significar um ou outro, ou ambos em 

combinação. 

 

Para. 170. “We emphasize that we are dealing here with the first of two inquiries we have previously 

mentioned that must be conducted by an interpreter of the Agreement on Safeguards: whether there is a 

right in a particular case to apply a safeguard measure. The question at issue is whether the right exists 

in this particular case. And, as the right exists if there is a finding by the competent authorities of a 

“threat of serious injury” or - something beyond - “serious injury”, then it seems to us that it is 

irrelevant, in determining whether the right exists, if there is “serious injury” or only “threat of serious 

injury” - so long as there is a determination that there is at least a “threat”. In terms of the rising 

continuum of an injurious condition of a domestic industry that ascends from a “threat of serious injury” 

up to “serious injury”, we see “serious injury” - because it is something beyond a “threat” - as 

necessarily including the concept of a “threat” and exceeding the presence of a “threat” for purposes of 

answering the relevant inquiry: is there a right to apply a safeguard measure?” 

 

Para. 171. “Based on this analysis of the most relevant context of the phrase “cause or threaten to 

cause” in Article 2.1, we do not see that phrase as necessarily meaning one or the other, but not both. 

Rather, that clause could also mean either one or the other, or both in combination. Therefore, for the 

reasons we have set out, we do not see that it matters - for the purpose of determining whether there is a 

right to apply a safeguard measure under the Agreement on Safeguards - whether a domestic authority 

finds that there is “serious injury”, “threat of serious injury”, or, as the USITC found here, “serious 

injury or threat of serious injury”. In any of those events, the right to apply a safeguard is, in our view, 

established.” 

 

 j) “Nota de rodapé do Artigo 2.1” 
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Relatório do Painel no caso Unites States - Definitive Safeguard Measures on Imports of Circular 

Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República da Coréia, 

WT/DS202/R, paras. 7.153 e 7.157 

 

Em US - Line Pipe, o Painel concluiu que a nota de rodapé do Artigo indica que a aplicação da medida 

de salvaguarda pode ser tanto no contexto de uma união aduaneira, quanto no contexto de uma área de 

livre comércio. 

 

Para. 7.153. “We agree with the United States regarding the status of the Appellate Body's findings in 

Argentina – Footwear Safeguard. In that case, the Appellate Body did not base its finding regarding the 

exclusion of customs union members from a safeguard measure on the last sentence of footnote 1. Nor 

was the Appellate Body called on to address the application of footnote 1 in the context of free trade 

areas. For these reasons, we do not consider that the Appellate Body's finding that “the footnote only 

applies when a customs union applies a safeguard measure 'as a single unit or on behalf of a member 

State'” pertains to the application of the last sentence of footnote 1 in the context of free trade areas, 

which is the issue before us in this case. Indeed, the last sentence of footnote 1 itself indicates that it is 

not restricted to cases in which a safeguard measure is imposed by a customs union (either “as a single 

unit or on behalf of a member State”). In particular, the last sentence of footnote 1 refers to paragraph 8 

of Article XXIV. Paragraph 8 of Article XXIV has two sub-paragraphs. Subparagraph (a) relates to 

customs unions, whereas sub-paragraph (b) relates to free-trade areas. By referring to paragraph 8 of 

Article XXIV as a whole, rather than sub-paragraph 8(a) exclusively, the last sentence of footnote 1 

clearly also refers to Article XXIV:8(b), i.e., free-trade areas. Thus, even though the first three sentences 

of footnote 1 address the application of safeguard measures in the context of a customs union, the 

broader reference in the last sentence to paragraph 8 extends the coverage of that last sentence to 

include the application of safeguard measures in the context of free trade areas, as defined by Article 

XXIV:8(b).” 

 

Para. 7.157. “The last sentence of footnote 1 begins with the phrase “[n]othing in this Agreement”. The 

ordinary meaning of this phrase indicates that the last sentence of footnote 1 concerns the Safeguards 

Agreement as a whole, and not only Article 2.1 thereof. Indeed, a finding that the last sentence only 

applies in respect of the word “Member” in Article 2.1, rather than the Agreement as a whole, would 

render the phrase “[n]othing in this Agreement” meaningless, contrary to the principle of effective treaty 

interpretation. Such a finding would essentially replace the phrase “[n]othing in this Agreement” with 

the phrase “[n]othing in the word Member”. Accordingly, we find that the last sentence of footnote 1 

means that nothing in any provision of the Safeguards Agreement, including Article 2.2 thereof, 

“prejudges the interpretation of the relationship between Article XIX and paragraph 8 of Article XXIV 

of GATT 1994”.” 

 

2. Relação com outros Artigos do Acordo 

 

a) “Artigo 4” 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, para. 7.53 

 

Em Korea - Dairy, o Painel discutiu a relação do Artigo 4 com o Artigo 2 e concluiu que a violação de 

parte do Artigo 4 constitui violação do Artigo 2. 

 

Para. 7.53. “The European Communities raised various other arguments in support of its claims that 

Korea violated Article 4, and consequently Article 2, of the Agreement on Safeguards, namely that 

Korea did not adequately demonstrate the existence of serious injury and a causal link with the 

increased imports. We shall address the EC argument that Korea did not perform an adequate 

assessment of whether the products under investigation were being imported into its territory in such 

increased quantities and under such conditions as to cause serious injury to the domestic industry when 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2
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we examine the European Communities’ more specific claims of inadequate serious injury and 

causation assessments made pursuant to Article 4.1 and 4.2 of the Agreement on Safeguards. We note 

that a violation of Article 4.2 would constitute a violation of Article 2 of the Agreement on Safeguards.” 

 

Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R, paras. 8.279-8.280 
 

Em Argentina - Footwear, o Painel considerou os Artigos 2 e 4 em paralelo, constatando haver violação 

do Artigo 4 sempre que considerou haver violação do Artigo 2. 

 

Para. 8.279. “[W]e conclude that Argentina’s investigation did not demonstrate that there were 

increased imports within the meaning of Articles 2.1 and 4.2(a); that the investigation did not evaluate 

all relevant factors of an objective and quantifiable nature having a bearing on the situation of the 

domestic industry within the meaning of Article 4.2(a); that the investigation did not demonstrate on the 

basis of objective evidence the existence of a causal link between increased imports and serious injury 

within the meaning of Article 2.1 and 4.2(b); that the investigation did not adequately take into account 

factors other than increased imports within the meaning of Article 4.2(b); and that the published report 

concerning the investigation did not set forth a complete analysis of the case under investigation as well 

as a demonstration of the relevance of the factors examined within the meaning of Article 4.2(c).” 

  

Para. 8.280. “Therefore, we find that Argentina’s investigation and determinations of increased 

imports, serious injury and causation are inconsistent with Articles 2 and 4 of the Safeguards 

Agreement. As such, we find that Argentina’s investigation provides no legal basis for the application of 

the definitive safeguard measure at issue, or any safeguard measure.”  

 

Relatório do Painel em United States - Definitive Safeguard Measures on Imports of Wheat Gluten 

from the Impors of Wheat Gluten from the European Communities (US - Wheat Gluten), 

Demandante: Comunidades Europeias, WT/DS166/R, para. 9.2 
 

Em US - Wheat Gluten, o Painel também considerou os Artigos 2 e 4 em conjunto. 

 

Para. 9.2. “In light of the findings made in section VIII above, we conclude that the definitive safeguard 

measure imposed by the United States on certain imports of wheat gluten based on the United States 

investigation and determination is inconsistent with Articles 2.1 and 4 of the Agreement on Safeguards 

in that: 
  

(i) the causation analysis applied by the USITC did not ensure that 

injury caused by other factors was not attributed to imports; and 

(ii) imports from Canada (a NAFTA partner) were excluded from the 

application of the measure after imports from all sources were included 

in the investigation for the purposes of determining serious injury 

caused by increased imports (following a separate inquiry concerning 

whether imports from Canada accounted for a ‘substantial share’ of total 

imports and whether they ‘contributed importantly’ to the ‘serious 

injury’ caused by total imports).” 

 

Relatório do Órgão de Apelação no caso United States - Safeguard Measure on Imports of Fresh, 

Chilled or Frozen Lamb (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, paras. 96 e 188 
 

Em US - Lamb, o Órgão de Apelação concluiu que a violação do Artigo 4.1(c) implica na violação do 

Artigo 2. 

 

Para. 96. “As a result, the imposition of the safeguard measure at issue was based on a determination of 

serious injury caused to an industry other than the relevant ‘domestic industry’. In addition, that 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
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http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2c
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measure was imposed without a determination of serious injury to the ‘domestic industry’, which, 

properly defined, should have been limited only to packers and breakers of lamb meat. Accordingly, we 

uphold the Panel’s finding, in paragraph 7.118 of the Panel Report, that the safeguard measure at issue 

is inconsistent with Articles 2.1 and 4.1(c) of the Agreement on Safeguards.” 

 

Para. 188. “In the absence of [an explanation by the investigating authority as to/concerning/regarding 

how it ensured that injury caused to the domestic industry by factors other than increased imports was 

not attributed to increased imports], we uphold, albeit for different reasons, the Panel’s conclusions that 

the United States acted inconsistently with Article 4.2(b) of the Agreement on Safeguards, and, hence, 

with Article 2.1 of that Agreement.” 

 

b) “Artigo 5.1” 

 

Relatório do Órgão de Apelação no caso Unites States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República 

da Coréia, WT/DS202/AB/R, paras. 172 e 174-177 

 

Em US - Line Pipe, o Órgão de Apelação discordou do Painel de que a exigência de comprovação de 

sério dano ou ameaça de sério dano resulta do texto do Artigo 5.1. 

 

Para. 172. “We disagree with the Panel that a requirement of a discrete determination of serious injury 

or threat of serious injury results from the language of Article 5.1. The Panel's finding is based on the 

assumption that the permissible extent of the measure depends upon one of two objectives: either of 

preventing the threat of future injury, or of remedying present injury. As we explain later in this Report, 

the permissible extent of a safeguard measure is defined by the share of serious injury that is attributed 

to increased imports, not by the characterization the competent authority ascribes to the situation of the 

industry. For this reason, we believe the Panel's reasoning on Article 5.1 does not resolve or, in fact, 

pertain to the issue raised in this appeal relating to the textual interpretation of Article 2.1.” 

 

Para. 174. “Following the Vienna Convention approach, we have also looked to the GATT acquis and 

to the relevant negotiating history of the pertinent treaty provisions. We have concluded that our view is 

reinforced by the jurisprudence under the GATT 1947. In the only relevant GATT 1947 case, Report on 

the Withdrawal by the United States of a Tariff Concession under Article XIX of the General Agreement 

on Tariffs and Trade (“US – Fur Felt Hats”), the Working Party established under the GATT 1947 was 

required to assess the consistency of a safeguard measure with Article XIX of the GATT 1947. The 

Working Party concluded that the available data presented supported the view “that increased imports 

had caused or threatened some adverse effect to United States producers.” We note that the Working 

Party conducted a single analysis based on the presence of serious injury or threat of serious injury, and 

that it did not consider it necessary to make a discrete determination of serious injury or of threat of 

serious injury. The question of a discrete determination apparently was not an issue in that case.” 

 

Para. 175. “We also note that the negotiating history of Article XIX of the GATT 1947 and of the 

Agreement on Safeguards does not provide guidance as to whether the Members intended to establish a 

requirement of a discrete determination of serious injury or of threat of serious injury.” 

 

Para. 176. “However, we wish to emphasize that every safeguard measure must comply with Article 

5.1, first sentence, of the Agreement on Safeguards. A safeguard measure must be applied “only to the 

extent necessary to prevent or remedy serious injury and to facilitate adjustment.” As we explain later in 

this Report, the extent of the remedy permitted by Article 5.1, first sentence, is not determined by the 

characterization in the determination of the situation of the industry as “serious injury” or “threat of 

serious injury”, but by the extent to which that “serious injury” or “threat of serious injury” has been 

caused by increased imports. This will be so regardless of the characterization used in the determination 

of the competent authorities of the WTO Member when applying a measure - whether it be “serious 

injury”, “threat of serious injury”, or, as here, “serious injury or the threat of serious injury”.” 

 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A1c
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Para. 177. “Thus, on this issue, we reverse the finding of the Panel in paragraph 7.271 of the Panel 

Report that there is a requirement of a discrete determination either of serious injury or of threat of 

serious injury under the Agreement on Safeguards.” 

 

c) “Artigo 5.2” 

 

Relatório do Órgão de Apelação no caso Unites States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República 

da Coréia, WT/DS202/AB/R, para. 173 

 

Em US - Line Pipe, o Órgão de Apelação concluiu que o Artigo 5.2(b) é uma exceção à regra geral, 

sendo o único dispositivo do Acordo sobre Salvaguardas que estabelece a diferença no efeito jurídico de 

“sério dano” e “ameaça de sério dano”. 

 

Para. 173. “Article 5.2(b) excludes quota modulation in the case of threat of serious injury. It is, in our 

view, the only provision in the Agreement on Safeguards that establishes a difference in the legal effects 

of ‘serious injury’ and ‘threat of serious injury’. Under Article 5.2(b), in order for an importing Member 

to adopt a safeguard measure in the form of a quota to be allocated in a manner departing from the 

general rule contained in Article 5.2(a), that Member must have determined that there is ‘serious injury’. 

A Member cannot engage in quota modulations if there is only a ‘threat of serious injury’. This is an 

exception that must be respected. But we do not think it appropriate to generalize from such a limited 

exception to justify a general rule. In any event, this exceptional circumstance is not relevant to the line 

pipe measure. We find nothing in Article 5.2(b), viewed as part of the context of Article 2.1, that would 

support a finding that, in this case, the USITC acted inconsistently with the Agreement on Safeguards 

by making a non-discrete determination in this case.” 

 

3. Relação com outros Acordos da OMC 

 

a) “Artigo XIX do GATT 1994” 

 

Relatório do Órgão de Apelação no caso Korea - Definitive Safeguard Measure on Imports of 

Certain Dairy Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/AB/R, 

paras. 76-77 
 

Em Korea - Dairy, o Órgão de Apelação concluiu que qualquer medida de salvaguarda imposta após a 

entrada em vigor do Acordo da OMC deve obedecer ao disposto no Artigo XIX do GATT de 1994 e 

também no Acordo sobre Salvaguardas. 

 

Para. 76. “The specific relationship between Article XIX of the GATT 1994 and the Agreement on 

Safeguards within the WTO Agreement is set forth in Articles 1 and 11.1(a) of the Agreement on 

Safeguards.” 

 

Para. 77. “Article 1 states that the purpose of the Agreement on Safeguards is to establish ‘rules for the 

application of safeguard measures which shall be understood to mean those measures provided for in 

Article XIX of GATT 1994.’ … The ordinary meaning of the language in Article 11.1(a) - ‘unless such 

action conforms with the provisions of that Article applied in accordance with this Agreement’ - is that 

any safeguard action must conform with the provisions of Article XIX of the GATT 1994 as well as 

with the provisions of the Agreement on Safeguards. Thus, any safeguard measure imposed after the 

entry into force of the WTO Agreement must comply with the provisions of both the Agreement on 

Safeguards and Article XIX of the GATT 1994.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/AB/R; 

Japão - WT/DS249/AB/R; República da Coréia - WT/DS251/AB/R; China - WT/DS252/AB/R; 
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Suíça - WT/DS253/AB/R; Noruega - WT/DS254/AB/R; Nova Zelândia - WT/DS258/AB/R; Brasil - 

WT/DS259/AB/R, para. 264 

 

Em US - Steel, o Órgão de Apelação também faz relação entre o Artigo XIX do GATT de 1994 e o 

Acordo sobre Salvaguardas. 

 

Para. 264. “(…) Article XIX and the Agreement on Safeguards confirm the right of WTO Members to 

apply safeguard measures when, as a result of unforeseen developments and of the effect of obligations 

incurred, including tariff concessions, a product is being imported in such increased quantities and under 

such conditions as to cause or threaten to cause serious injury to the domestic industry that produces like 

or directly competitive products. However, as Article 2.1 of the Agreement on Safeguards makes clear, 

the right to apply such measures arises “only” if these prerequisites are shown to exist.” 

 

III.  Comentários 

 

O Acordo sobre Salvaguardas da OMC, em conjunto com o Artigo XIX do Acordo Geral sobre 

Tarifas e Comércio 1994 - General Agreement on Tariffs and Trade (GATT) - estabelece o regime 

geral para que Membros apliquem medidas de salvaguardas com vistas a impedir ou remediar sério 

dano a um setor da economia, em decorrência de surtos de importação imprevisíveis nos seus 

mercados. 

 

Como visto no item II acima, o Órgão de Apelação da OMC no caso Korea – Dairy deixou claro que 

qualquer medida de salvaguarda deve conformar-se com as disposições do Artigo XIX do GATT 1994, 

bem como com as disposições do Acordo sobre Salvaguardas. Diferentemente das medidas 

antidumping, as medidas de salvaguardas não se referem a comportamento de preços específicos de 

empresas exportadoras. Diferentemente das medidas compensatórias, as medidas de salvaguardas não se 

referem tampouco a comportamento de concessão de benefícios pelo governo a um setor privado. As 

medidas de salvaguardas visam combater um aumento geral das importações ocorrendo em 

determinadas circunstâncias.  

 

No caso Argentina - Footwear, o Órgão de Apelação determinou que a aplicação de medidas de 

salvaguardas não depende de ações de concorrência “desleal”, como é o caso de antidumping ou de 

medidas compensatórias. Assim, as restrições à importação que são impostas sobre produtos de 

Membros exportadores quando uma ação de salvaguarda é implementada devem ser vistas como 

extraordinárias. E, ao interpretar os pré-requisitos para a adoção dessas ações, sua natureza 

extraordinária deve ser levada em consideração. Assim, vale ressaltar que geralmente se considera que 

as medidas de salvaguardas dizem respeito à chamada “concorrência leal”. Portanto, a sua aplicação 

deve ser realizada com ainda maior parcimônia. 

 

Para tanto, as condições do Artigo 2.1 do Acordo sobre Salvaguardas devem ser interpretadas 

restritivamente e em conjunto com o Artigo 4.2 que estabelece os requisitos operacionais para 

determinar se as condições do Artigo 2.1 existem. Em linhas gerais, as condições previstas no Artigo 2.1 

são: (i) determinação de aumento das importações; e (ii) evolução imprevista das circunstâncias. 

Analisando o Artigo 2.1, pode-se concluir que:  

 

1. Não basta qualquer aumento nas importações: 

i) O aumento deve ter ocorrido “em consequência da evolução imprevista das circunstâncias e 

por efeito dos compromissos contraídos por” um Membro da OMC; 

ii) As importações devem estar ingressando no país importador “em quantidade por tal forma 

acrescida e em tais condições” que cause ou ameace causar um sério dano à indústria 

nacional. 

 

A expressão “evolução imprevista das circunstâncias” constante do Artigo 2.1 não é detalhada nem 

ilustrada por exemplos, quer no Artigo XIX do GATT 1994, quer no Acordo sobre Salvaguardas. Sua 

linguagem vaga tem presumivelmente a função de abranger um amplo espectro de situações não 
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previstas. Esta disposição foi interpretada pela primeira vez no caso do GATT US - Hatter’s Fur. O 

Grupo de Trabalho observou que o termo deveria ser entendido como fazendo referência a eventos 

ocorridos após a negociação da concessão tarifária em questão. 

 

Na era da OMC, o Órgão de Apelação também teve diversas oportunidades de interpretar essa 

disposição. De um modo geral, ele entendeu que o significado relaciona-se com imprevisibilidade 

(Korea - Dairy), as circunstâncias...devem ser demonstradas como uma matéria de fato (Argentina – 

Footwear) e a “demonstração” deve ser feita pelas autoridades nacionais competentes antes da adoção 

da medida (US - Lamb). 

 

Até o presente momento, o único caso em que se entendeu que a exigência de “evolução imprevista das 

circunstâncias” havia sido atendida foi o US - Hatter’s Fur na era GATT. Nesse caso, os EUA alegaram 

que a mudança na moda de chapéus que levara ao aumento das importações de chapéus de feltro e 

tecidos para chapéus foi imprevisível. O Grupo de Trabalho concordou que o grau em que a mudança 

na moda afetou a situação concorrencial não poderia ter sido considerado previsível pelas autoridades 

dos Estados Unidos em 1947. Em todos os outros casos em que se alegou o descumprimento da 

disposição referente à “evolução imprevista das circunstâncias”, a total ausência de qualquer 

demonstração prévia ou explicação sobre esse ponto foi considerada suficiente para se concluir pela 

improcedência dessa alegação, sem qualquer avaliação em profundidade. 

 

O Órgão de Apelação também teve a oportunidade de se pronunciar acerca do trecho “e por efeito dos 

compromissos que uma Parte Contratante tenha contraído em virtude do presente Acordo, 

compreendidas as concessões tarifárias”. O Órgão de Apelação entendeu que esta frase simplesmente 

quer dizer que se deve demonstrar, como matéria de fato, que o Membro importador assumiu obrigações 

nos termos do GATT 1994, inclusive concessões tarifárias. Daí depreende-se que, para a imposição de 

uma salvaguarda, deve ser dada a devida compensação para que os compromissos assumidos nas 

sucessivas rodadas de negociação multilaterais não sejam prejudicados/anulados. 

 

Com relação ao aumento das importações, há margem a diversas questões:  

(1) em quanto as importações devem ter aumentado?  

(2) além do aumento quantitativo, o aumento em termos de valor também é relevante?  

(3) durante qual lapso temporal?  

 

Pode-se dizer que o aumento deve ser avaliado em termos absolutos (por exemplo, um aumento em 

toneladas ou unidades de produtos importados) ou em sua magnitude relativamente à produção nacional 

de produtos similares/diretamente concorrentes. 

 

Aumentos absolutos e relativos são duas situações diferentes e não necessariamente coexistem. Pode, 

por exemplo, acontecer de a produção aumentar em um Membro exportador da OMC, ou simplesmente 

uma fatia maior da produção tornar-se disponível para a exportação. Isso pode resultar no ingresso de 

uma maior quantidade de importações em outro Membro da OMC, sem simultaneamente levar a um 

aumento relativo, caso a produção nacional do Membro importador também aumente. 

 

Igualmente, pode haver casos em que a quantidade de importações efetivamente ingressando na 

fronteira permaneça constante, mas, devido a reduções na produção nacional, a razão entre importações 

e produção nacional resulte em um número mais elevado. 

 

Assim, em US - Line Pipe, o Painel entendeu que mesmo se tivesse considerado que as importações de 

tubos nos EUA não haviam aumentado em termos absolutos, sua conclusão de que havia ocorrido 

“aumento das importações” nos termos do Acordo sobre Salvaguardas teria sido suportada pelo fato de 

que as importações haviam aumentado em relação à produção nacional. Em Argentina - Footwear o 

Órgão de Apelação determinou que o aumento das importações deve ter sido recente o bastante, 

repentino o bastante, agudo o bastante e significativo o bastante, tanto quantitativa quanto 

qualitativamente, para causar ou ameaçar causar sério dano. 
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Vale ressaltar que nenhum método para avaliar o aumento das importações é encontrado no 

Acordo sobre Salvaguardas. Isso implica grande grau de discricionariedade das autoridades 

competentes, mas que devem considerar as tendências das importações durante o período de 

investigação, e não apenas comparar a situação das importações ao início e ao fim do período de 

referência. 

 

Os Membros da OMC também têm poder discricionário quanto à escolha do período a ser investigado, o 

que pode ter implicações consideráveis no resultado da investigação. Daí a conclusão de que, apesar de 

o Artigo 2 trazer as condições para aplicação de uma salvaguarda, a sua imposição em consonância 

com as regras da OMC dependerá da escolha de um período ideal a ser investigado e de uma 

investigação conduzida dentro dos parâmetros trazidos pelo Acordo sobre Salvaguardas, que não são 

muitos, admitindo grande grau de discricionariedade para a autoridade nacional competente. 
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 Artigo 3 

 

Rodrigo Maito da Silveira 

Felipe Herzog 

 

IA.  Texto do Artigo em Inglês  
 

Article 3 

Investigation 
 

3.1      A Member may apply a safeguard measure only following an investigation by the competent 

authorities of that Member pursuant to procedures previously established and made public in 

consonance with Article X of GATT 1994. This investigation shall include reasonable public 

notice to all interested parties and public hearings or other appropriate means in which 

importers, exporters and other interested parties could present evidence and their views, 

including the opportunity to respond to the presentations of other parties and to submit their 

views, inter alia, as to whether or not the application of a safeguard measure would be in the 

public interest. The competent authorities shall publish a report setting forth their findings and 

reasoned conclusions reached on all pertinent issues of fact and law. 

 

3.2 Any information which is by nature confidential or which is provided on a confidential basis 

shall, upon cause being shown, be treated as such by the competent authorities. Such 

information shall not be disclosed without permission of the party submitting it. Parties 

providing confidential information may be requested to furnish non-confidential summaries 

thereof or, if such parties indicate that such information cannot be summarized, the reasons why 

a summary cannot be provided. However, if the competent authorities find that a request for 

confidentiality is not warranted and if the party concerned is either unwilling to make the 

information public or to authorize its disclosure in generalized or summary form, the authorities 

may disregard such information unless it can be demonstrated to their satisfaction from 

appropriate sources that the information is correct. 

 

IB.  Texto do Artigo em Português 
 

Artigo 3 

Investigação 
 

3.1 Um Membro só poderá aplicar uma medida de salvaguarda após investigação conduzida por 

suas autoridades competentes de conformidade com procedimentos previamente estabelecidos e 

tornados públicos nos termos do Artigo X do GATT 1994. Tal investigação compreenderá a 

publicação de um aviso destinado a informar razoavelmente todas as partes interessadas, assim 

como audiências públicas ou outros meios idôneos pelos quais os importadores, os exportadores 

e outras partes interessadas possam apresentar provas e expor suas razões, e ter ainda a 

oportunidade de responder a argumentação das outras partes e apresentar suas opiniões, 

inclusive, entre outras coisas, sobre se a aplicação da medida de salvaguarda seria ou não do 

interesse público. 

 

3.2 Toda informação que, por sua natureza, seja confidencial ou que tenha sido fornecida com 

caráter confidencial, será, após a devida justificação, tratada como tal pelas autoridades 

competentes. Tal informação não será revelada sem autorização por parte de quem a tenha 

apresentado. Poder-se-á solicitar às partes responsáveis pela apresentação de informação 

confidencial que forneçam resumos não-confidenciais da mesma ou, se aquelas partes indicarem 

que tal informação não pode ser resumida, que exponham as razões pelas quais um resumo não 

pode ser apresentado. Todavia, se as autoridades competentes concluírem que uma solicitação 

para que se considere uma informação como confidencial não se justifica, e se a parte 

interessada não deseja torná-la pública nem autorizar sua divulgação em termos gerais ou 

resumidos, as autoridades poderão desconsiderar a informação em tela, a menos que lhes seja 
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satisfatoriamente demonstrado, por fontes apropriadas, que a informação é correta. (Vide 

Decreto N.º 1.488, de 11.05.1995, Artigo 3, §§ 6,7 e 8) 
 

IC.  Comentários sobre a Tradução 

 

A tradução do texto em português omitiu a última frase do Artigo 3.1 em inglês, qual seja: “The 

competent authorities shall publish a report setting forth their findings and reasoned conclusions 

reached on all pertinent issues of fact and law”. 

 

II.  Interpretação e aplicação do Artigo 3 

 

1. Geral 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Product, (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, para. 7.22 

 

Em Korea - Dairy  ̧ o Painel concluiu que, se a intenção é questionar a análise de dano de uma 

investigação, não há necessidade de se alegar violação do Artigo 3, mas apenas do Artigo 4 do Acordo 

sobre Salvaguardas. 

 

Para. 7.22. “We agree with the European Communities that the absence of a claim under Article 3 of 

the Agreement on Safeguards means at most that the European Communities agrees that the report is 

WTO compatible for the purpose of Article 3.1 of the Agreement on Safeguards. The European 

Communities has the right to raise more specific claims under Article 4 of the Agreement on Safeguards 

and has done so. We consider that if a Member wants to challenge the WTO compatibility of the 

manner in which an “injury” determination was performed, or the choice of an appropriate measure to 

be imposed, this Member does not have to challenge the publication of the final report as such.” 

 

2. Artigo 3.1 

 

 a) “investigação” 

 

(i) Dever das autoridades nacionais 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: 

Comunidades Europeias, WT/DS166/AB/R, paras. 53-56 

 

Em US - Wheat Gluten, o Órgão de Apelação modificou a decisão do Painel de que a autoridade 

competente precisa somente examinar “outros fatores” os quais foram “claramente levantados como 

relevantes pelas Partes interessadas na investigação doméstica”. Nos termos do Órgão de Apelação, as 

autoridades competentes devem, em qualquer caso, realizar uma investigação completa que lhes permita 

realizar uma avaliação adequada de todos os fatores relevantes expressamente mencionados no Artigo 

4.2 (a) do Acordo sobre Salvaguardas. Ademais, o Órgão de Apelação concluiu que “investigação” das 

autoridades competentes nos termos do Artigo 3.1 não se limita às etapas de investigação mencionadas 

no referido dispositivo, mas deve simplesmente “incluir” essas etapas. Portanto, as autoridades 

competentes devem empreender novas diligências de investigação, quando as circunstâncias assim o 

exigirem, a fim de cumprir a obrigação de avaliar todos os fatores relevantes. 

 

Para. 53. “We turn, therefore, for context, to Article 3.1 of Agreement on Safeguards, which is entitled 

“Investigation”. Article 3.1 provides that “A Member may apply a safeguard measure only following an 

investigation by the competent authorities of that Member (…)”. (emphasis added) The ordinary 

meaning of the word “investigation” suggests that the competent authorities should carry out a 

“systematic inquiry” or a “careful study” into the matter before them. The word, therefore, suggests a 
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proper degree of activity on the part of the competent authorities because authorities charged with 

conducting an inquiry or a study – to use the treaty language, an “investigation” – must actively seek out 

pertinent information.” 

 

Para. 54. “The nature of the “investigation” required by the Agreement on Safeguards is elaborated 

further in the remainder of Article 3.1, which sets forth certain investigative steps that the competent 

authorities “shall include” in order to seek out pertinent information. (emphasis added) The focus of the 

investigative steps mentioned in Article 3.1 is on “interested parties”, who must be notified of the 

investigation, and who must be given an opportunity to submit “evidence”, as well as their “views”, to 

the competent authorities. The interested parties are also to be given an opportunity to “respond to the 

presentations of other parties”. The Agreement on Safeguards, therefore, envisages that the interested 

parties play a central role in the investigation and that they will be a primary source of information for 

the competent authorities.” 

 

Para. 55. “However, in our view, that does not mean that the competent authorities may limit their 

evaluation of ‘all relevant factors’, under Article 4.2(a) of the Agreement on Safeguards, to the factors 

which the interested parties have raised as relevant. The competent authorities must, in every case, carry 

out a full investigation to enable them to conduct a proper evaluation of all of the relevant factors 

expressly mentioned in Article 4.2(a) of the Agreement on Safeguards. Moreover, Article 4.2(a) requires 

the competent authorities — and not the interested parties — to evaluate fully the relevance, if any, of 

‘other factors’. If the competent authorities consider that a particular ‘other factor’ may be relevant to 

the situation of the domestic industry, under Article 4.2(a), their duties of investigation and evaluation 

preclude them from remaining passive in the face of possible short-comings in the evidence submitted, 

and views expressed, by the interested parties…. In that respect, we note that the competent authorities’ 

‘investigation’ under Article 3.1 is not limited to the investigative steps mentioned in that provision, but 

must simply ‘include’ these steps. Therefore, the competent authorities must undertake additional 

investigative steps, when the circumstances so require, in order to fulfill their obligation to evaluate all 

relevant factors.” 

 

Para. 56. “Thus, we disagree with the Panel's finding that the competent authorities need only examine 

“other factors” which were “clearly raised before them as relevant by the interested parties in the 

domestic investigation.” (emphasis added) However, as is clear from the preceding paragraph of this 

Report, we also reject the European Communities' argument that the competent authorities have an 

open-ended and unlimited duty to investigate all available facts that might possibly be relevant.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/AB/R; 

Japão – WT/DS249/AB/R; República da Coréia – WT/DS251/AB/R; China – WT/DS252/AB/R; 

Suíça – WT/DS253/AB/R; Noruega – WT/DS254/AB/R; Nova Zelândia – WT/DS258/AB/R; Brasil 

– WT/DS259/AB/R, paras. 414-418 

 

Em US - Steel, o Órgão de Apelação concluiu que o Artigo 3.1 do Acordo sobre Salvaguardas requer 

que a autoridade competente publique relatório com conclusões fundamentadas sobre todas as questões 

de fato e de direito. Concluiu, ademais, que o Painel está obrigado a avaliar se a decisão fornece uma 

explicação fundamentada e adequada de como os fatos sustentam a determinação da autoridade 

competente. 

 

Para. 414. “Secondly, in any event, we note that Article 3.1 of the Agreement on Safeguards requires 

the competent authority, inter alia, to “publish a report setting forth their findings and reasoned 

conclusions reached on all pertinent issues of fact and law”. We do not read Article 3.1 as necessarily 

precluding the possibility of providing multiple findings instead of a single finding in order to support a 

determination under Articles 2.1 and 4 of the Agreement on Safeguards. Nor does any other provision of 

the Agreement on Safeguards expressly preclude such a possibility. The Agreement on Safeguards, 

therefore, in our view, does not interfere with the discretion of a WTO Member to choose whether to 

support the determination of its competent authority by a single explanation or, alternatively, by 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
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multiple explanations by members of the competent authority. This discretion reflects the fact that, as 

we stated in US - Line Pipe, “the Agreement on Safeguards does not prescribe the internal decision-

making process for making [ ] a determination [in a domestic safeguard investigation]”.” 

 

Para. 415. “In the appeal before us, the USITC set out, in its report, three distinct and separate sets of 

findings. The results were combined into a “single institutional determination”. These findings were 

made on the basis of different product definitions developed by three Commissioners. Although we 

agree with the Panel that “it makes a difference whether the product at issue is tin mill or a much 

broader category called CCFRS and containing tin mill products”, because “the import numbers for 

different product definitions will not be the same”, this very difference, as well as the fact that the 

findings underlying the USITC's determination were set out as distinct and separate in the USITC's 

report, implies that these findings should not be read together, nor should a panel seek to “reconcile” 

them. Rather, a panel must ascertain whether a reasoned and adequate explanation for the USITC's 

determination is contained in the report, even if only in one of the Commissioner's individual findings.” 

  

Para. 416. “In our view, in the case before us, the Panel should, therefore, not have ended its enquiry 

after noting that the conclusions of Commissioners Bragg and Devaney were based on a product 

definition that differed from that on which Commissioner Miller based her conclusion. After making 

this correct observation, the Panel should have continued its enquiry by examining the views of the 

three Commissioners separately, in order to ascertain whether one of these sets of findings contained a 

reasoned and adequate explanation for the USITC’s ‘single institutional determination’ on tin mill 

products.” 

 

Para. 417. “In fact, we note that the approach which, in our view, the Panel should have taken in the 

context of increased imports, is precisely the approach the Panel adopted in the context of parallelism. 

In that context, the Panel first reviewed the findings of Commissioner Bragg and subsequently 

proceeded to review the findings reached by Commissioner Miller. We do not understand why the Panel 

reviewed the multiple findings separately in the context of parallelism, but declined to do so in the 

context of increased imports.” 

 

Para. 418. “It bears emphasizing that, in reviewing each of such findings separately, a panel is of course 

obliged to assess whether that particular finding provides a reasoned and adequate explanation of how 

the facts support the competent authority's determination. As we held in US – Lamb, “panels must [not] 

simply accept the conclusions of the competent authorities”; they must examine these conclusions 

“critically” and “in depth”. Hence, in examining whether one of the multiple sets of explanations set 

forth by the competent authority, taken individually, provides a reasoned and adequate explanation for 

the competent authority's determination, a panel may have to address, inter alia, the question whether, 

as a matter of WTO obligations, findings by individual Commissioners made on the basis of a broad 

product grouping can provide a reasoned and adequate explanation for a “single institutional 

determination” of the USITC concerning a narrow product grouping.  Accordingly, we do not suggest 

that the product scope of an affirmative finding by an individual Commissioner is not relevant for the 

enquiry whether this finding does or does not provide a reasoned and adequate explanation for the 

competent authority's determination. Rather, our finding implies that a panel may not conclude that 

there is no reasoned and adequate explanation for a competent authority's determination by relying 

merely on the fact that distinct multiple explanations given by the competent authority are not based on 

an identically-defined like product.” 

 

(ii) condução da investigação: obrigação de consultar as partes interessadas 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Certain 

Steel Products (US – Steel), Demandante: Comunidades Europeias - WT/DS248/R; Japão – 

WT/DS249/R; República da Coréia – WT/DS251/R; China – WT/DS252/R; Suíça – WT/DS253/R; 

Noruega – WT/DS254/R; Nova Zelândia – WT/DS258/R; Brasil – WT/DS259/R, paras. 10.60-

10.65 
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Em US - Steel, o Painel concluiu que o Artigo 3.1 do Acordo sobre Salvaguardas não obriga a 

autoridade competente a enviar “resultados preliminares” para as Partes interessadas, a fim de permitir-

lhes pronunciar, antes da publicação do relatório da autoridade competente. 

 

Para. 10.60. “The Panel recalls that the European Communities, China, Norway and New Zealand 

argue that, because the issue of unforeseen developments was only discussed in the Second 

Supplementary Report which came out after the conclusion of the investigation, the interested parties 

were not given an opportunity to comment on the discussion. This, they argue, is contrary to Article 3.1 

of the Agreement on Safeguards, which contains a general obligation to allow interested parties to 

express their views and comment on the views and evidence of other parties concerning all pertinent 

issues of law and fact, including the issue of unforeseen developments. The United States responds that 

the USITC Report shows that the unforeseen conditions, which are demonstrated in the USITC Second 

Supplementary Report, informed its injury determination. Moreover, the USITC specifically sought 

information on unforeseen developments in the course of its investigation. Accordingly, argues the 

United States, the allegation that interested parties had no opportunity to present evidence and their 

views on this issue is patently incorrect.” 

 

Para. 10.64. “Based on the above questions, it is clear that the issue of unforeseen developments was 

part of the investigation. By inviting comments in response to the questionnaires, and addressing the 

issue during its public hearings, the Panel is of the view that the United States has complied with its 

Article 3.1 obligation to provide “appropriate means in which importers, exporters and other interested 

parties [can] present evidence and their views”.” 

  

Para. 10.65. “The European Communities complains that ‘there was no provisional reasoning on or 

explanation of unforeseen developments on which interested parties could comment’. The Panel does 

not believe that Article 3 of the Agreement on Safeguards requires the competent authority to send to 

interested parties ‘draft findings’ of its demonstration relating to unforeseen developments in order to 

allow them to comment prior to the publication of the competent authority’s report.” 

 

b) “Processo decisório interno” 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Certain 

Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/R); Japão – 

WT/DS249/R; República da Coréia – WT/DS251/R; China – WT/DS252/R; Suíça – WT/DS253/R; 

Noruega – WT/DS254/R; Nova Zelândia – WT/DS258/R; Brasil – WT/DS259/R, para. 10.17 

 

Em US - Steel o Painel concluiu que não há previsão sobre como ou quando a investigação deve ser 

iniciada. 

 

Para. 10.17. “(…) There is no provision on how or when the investigation is to be initiated or whether, 

in a specific Member, the initiation of the investigation should be undertaken by the King, the President 

or the industry. Nor does the Agreement on Safeguards dictate the manner in which determinations are 

to be arrived at. What matters is that, ultimately, there is a reported determination of the right to take a 

safeguards measure (pursuant to Articles 2, 3 and 4 of the Agreement on Safeguards and Article XIX of 

GATT 1994) and that, if, and when, challenged prima facie before a WTO panel, the choice of 

safeguard measure (Articles 5, 7 and 9) can be justified. (…).” 

 

c) “Relatório publicado” 

 

(i) “a publicar” versus “tornar acessível ao público” 

 

Relatório do Painel no caso Chile - Price Band System and Safeguard Measures Relating to Certain 

Agricultural Products (Chile - Price Band System), Demandante: Argentina, WT/DS207/R, paras. 

7.127-7.128 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article5
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article7
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article9
http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/DS/207R.doc
http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/DS/207R.doc


51 

 

Em Chile - Price Band System, o Painel concluiu que o verbo “publicar” no Artigo 3.1 do Acordo sobre 

Salvaguardas, deve ser interpretado no sentido de “fazer normalmente disponíveis por meio apropriado, 

ao invés de simplesmente tornar público”. 

 

Para. 7.127. “Article 3.1 of the Agreement on Safeguards provides in fine that “[t]he competent 

authorities shall publish a report setting forth their findings and reasoned conclusions reached on all 

pertinent issues of fact and law”. Chile has confirmed that the Minutes of Sessions Nos. 181, 185, 193 

and 224 of the CDC constitute the “published report” within the meaning of Article 3.1 of the 

Agreement on Safeguards. Argentina argues that Chile has acted inconsistently with its obligation to 

“publish” the report of the investigating authorities.” 

 

Para. 7.128. “In this regard, we note that the Minutes of the relevant CDC sessions have not been 

‘published’ through any official medium. Rather, they were transmitted to the interested parties and 

placed at the disposal of ‘whoever wishes to consult them at the library of the Central Bank of Chile’. In 

order to determine whether it is sufficient under Article 3.1 of the Agreement on Safeguards to make the 

investigating authorities’ report ‘available to the public’ in such a manner, we first refer to the 

dictionary meaning of ‘to publish’. The term can mean ‘to make generally known’, ‘to make generally 

accessible’, or ‘to make generally available through [a] medium’. We therefore turn to the context of 

Article 3.1 provided by similar publication requirements in the AD and SCM Agreements. We note that 

both Article 22 of the SCM Agreement (‘public notice and explanation of determinations’) and Article 

12 of the AD Agreement (‘public notice and explanation of determination’) distinguish between giving 

‘public notice’ and ‘making otherwise available through a separate report’, which must be ‘readily 

available to the public’. In addition, we also note that various ‘transparency’ provisions in the covered 

agreements, such as Article III of the GATS, Article 63.1 of the TRIPS Agreement, and Article 2.11 of 

the TBT Agreement all distinguish between ‘to publish’ and ‘to make publicly available’. In the light of 

these considerations, we find that the verb ‘to publish’ in Article 3.1 of the Agreement on Safeguards 

must be interpreted as meaning ‘to make generally available through an appropriate medium’, rather 

than simply ‘making publicly available’. As regards the minutes of the relevant CDC sessions, we 

therefore find that they have not been generally made available through an appropriate medium so as to 

constitute a ‘published’ report within the meaning of Article 3.1 of the Agreement on Safeguards.” 

 

(ii) Conclusões fundamentadas 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/AB/R; 

Japão - WT/DS249/AB/R; República da Coréia - WT/DS251/AB/R; China - WT/DS252/AB/R; 

Suíça - WT/DS253/AB/R; Noruega - WT/DS254/AB/R; Nova Zelândia - WT/DS258/AB/R; Brasil - 

WT/DS259/AB/R, paras. 286-291 e 329-330 

 

Em US - Steel, o Órgão de Apelação concluiu que é apropriado interpretar o Artigo 3.1 através da 

análise do significado comum de todas as palavras que, juntas, prescrevem a obrigação pertinente a este 

Artigo, e não somente a análise do significado de uma única palavra. 

 

Para. 286. “We have misgivings about the approach of the United States to ascertaining the meaning of 

the last sentence of Article 3.1. The requirement of Article 3.1 is that “competent authorities shall 

publish a report setting forth their findings and reasoned conclusions reached on all pertinent issues of 

fact and law.” The meaning of Article 3.1 must be established through an examination of the ordinary 

meaning of the terms of Article 3.1, read in their context and in the light of the object and purpose of the 

Agreement on Safeguards. Thus, instead of basing an interpretation of Article 3.1 - as the United States 

does - entirely on the meaning of one word - “reasoned” - in that provision, it is, in our view, 

appropriate to interpret Article 3.1 by examining the ordinary meaning of all of the words that together 

prescribe the relevant obligation in that Article.” 

 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/subsidies_03_e.htm#article22
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/anti_dumping_04_e.htm#article12
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/anti_dumping_04_e.htm#article12
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gats_01_e.htm#article3
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/trips_03_e.htm#article63A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/tbt_01_e.htm#article2A11
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/tbt_01_e.htm#article2A11
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
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Para. 287. “In doing so, we note that the definition of “conclusion” is “the result of a discussion or an 

examination of an issue” or a “judgement or statement arrived at by reasoning: an inference; a 

deduction”. Thus, the “conclusion” required by Article 3.1 is a “judgement or statement arrived at by 

reasoning”. We further note that the word “reasoned”, which the United States defines in terms of the 

verb “to reason”, is, in fact, used in Article 3.1, last sentence, as an adjective to qualify the term 

“conclusion”. The relevant definition of the intransitive verb “to reason” is “to think in a connected or 

logical manner; use one’s reason in forming conclusions”. The definition of the transitive verb “to 

reason” is “to arrange the thought of in a logical manner, embody reason in; express in a logical form”. 

Thus, to be a “reasoned” conclusion, the “judgement or statement” must be one which is reached in a 

connected or logical manner or expressed in a logical form. Article 3.1 further requires that competent 

authorities must “set forth” the “reasoned conclusion” in their report. The definition of the phrase “set 

forth” is “give an account of, esp. in order, distinctly, or in detail; expound, relate, narrate, state, 

describe”. Thus, the competent authorities are required by Article 3.1, last sentence, to “give an account 

of” a “judgement or statement which is reached in a connected or logical manner or expressed in a 

logical form”, “distinctly, or in detail.” 

 

Para. 288. “Panels have a responsibility in WTO dispute settlement to assess whether a competent 

authority has complied with its obligation under Article 3.1 of the Agreement on Safeguards to “set 

forth” “findings and reasoned conclusions” for their determinations. The European Communities and 

Norway argue that panels could not fulfill this responsibility if they were left to “deduce for themselves” 

from the report of that competent authority the “rationale for the determinations from the facts and data 

contained in the report of the competent authority.” We agree.” 

 

Para. 289. “We note further, as context, that Article 4.2(c) of the Agreement on Safeguards requires the 

competent authorities to: 

 
(...) publish promptly, in accordance with the provisions of Article 3, a 

detailed analysis of the case under investigation as well as a 

demonstration of the relevance of the factors examined. (emphasis 

added) 

We observe that this requirement is expressed as being “in accordance 

with” Article 3, and not “in addition” thereto. Thus, we see Article 

4.2(c) as an elaboration of the requirement set out in Article 3.1, last 

sentence, to provide a “reasoned conclusion” in a published report.” 

 

Para. 290. “The United States argued at the oral hearing that “Article 4.2(c) does not apply to the 

competent authorities' demonstration of unforeseen developments” 201 under Article XIX:1(a) of the 

GATT 1994. We disagree. Article 4.2(c) is an elaboration of Article 3; moreover “unforeseen 

developments” under Article XIX:1(a) of the GATT 1994 is one of the “pertinent issues of fact and 

law” to which the last sentence of Article 3.1 refers. It follows that Article 4.2(c) also applies to the 

competent authorities' demonstration of “unforeseen developments” under Article XIX:1(a).” 

 

Para. 291. “For these reasons, we conclude that the “present[ation of] a logical basis” as understood by 

the United States, for the conclusions of the competent authorities, does not fulfill the  requirements of 

Article 3.1, last sentence. They must “set forth” a “reasoned conclusion”.” 

 

Para. 329. “The issue in this case is not whether certain data referred to in the USITC report had, in 

fact, been ‘considered’ by the USITC. The USITC may indeed have ‘considered’ all the relevant data 

contained in its report or referred to in the footnotes thereto. However, it did not use those data to 

explain how ‘unforeseen developments’ resulted in increased imports. Rather, as the Panel found, ‘the 

text to which the footnotes correspond is either totally unrelated to an explanation of unforeseen 

developments, or it deals generally with imports without specifying from where those imports came.’ 

Hence, what is wanting here is not the data, but the reasoning that uses those data to support the 

conclusion. The USITC did not, in our view, provide a conclusion that is supported by facts and 

reasoning, in short, a ‘reasoned conclusion’, as required by Article 3.1. Moreover, as we have stated 

previously, it was for the USITC, and not the Panel, to provide ‘reasoned conclusions’. It is not for the 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
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Panel to do the reasoning for, or instead of, the competent authority, but rather to assess the adequacy of 

that reasoning to satisfy the relevant requirement. In consequence, we cannot agree with the United 

States that the Panel was ‘required’ to consider the relevant data to which the USITC referred in other 

sections of its report to support the USITC’s finding that ‘unforeseen developments’ had resulted in 

increased imports; and, for the reasons mentioned, we do not see how our findings in EC - Tube or Pipe 

Fittings support the United States’ view to that effect.” 

 

Para. 330. “We, therefore, uphold the Panel's findings, in paragraph 10.150 and the relevant sections of 

paragraph 11.2 of the Panel Reports, that the ten safeguard measures at issue are inconsistent with 

Article XIX:1(a) of the GATT 1994 and Article 3.1 of the Agreement on Safeguards because the 

USITC's report failed to demonstrate, through a reasoned and adequate explanation, that “unforeseen 

developments” had resulted in increased imports of CCFRS, tin mill products, hot-rolled bar, cold 

finished bar, rebar, welded pipe, FFTJ, stainless steel bar, stainless steel rod, and stainless steel wire, 

causing serious injury to the relevant domestic producers.” 

 

(ii) em todas as questões pertinentes de fato e de direito 

 

Relatório do Órgão de Apelação no caso United States - Safeguard Measure on Imports of Fresh, 

Chilled or Frozen Lamb (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, paras. 76 
 

Em US - Lamb, o Órgão de Apelação concluiu que o Artigo 3.1 exige que as autoridades competentes 

apresentem conclusões fundamentadas sobre “todas as questões pertinentes de fato e de direito” em seu 

relatório publicado. 

 

Para. 76. “We emphasize that neither Australia nor New Zealand has claimed that the United States 

acted inconsistently with Article 3.1 of the Agreement on Safeguards with respect to unforeseen 

developments. We do not, therefore, rule on whether the USITC, and, hence, the United States, acted 

inconsistently with Article 3.1 of the Agreement on Safeguards because the USITC failed to “set[ ] forth 

… findings and reasoned conclusions” on this issue. Nonetheless, we observe that Article 3.1 requires 

competent authorities to set forth findings and reasoned conclusions on “all pertinent issues of fact and 

law” in their published report. As Article XIX:1(a) of the GATT 1994 requires that “unforeseen 

developments” must be demonstrated, as a matter of fact, for a safeguard measure to be applied, the 

existence of “unforeseen developments” is, in our view, a “pertinent issue[ ] of fact and law”, under 

Article 3.1, for the application of a safeguard measure, and it follows that the published report of the 

competent authorities, under that Article, must contain a “finding” or “reasoned conclusion” on 

“unforeseen developments”.”  

 

(iv) elaboração do relatório 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Certain 

Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/R; Japão – 

WT/DS249/R; República da Coréia – WT/DS251/R; China – WT/DS252/R; Suíça – WT/DS253/R; 

Noruega – WT/DS254/R; Nova Zelândia – WT/DS258/R; Brasil – WT/DS259/R, paras. 10.49-

10.50 

 

Em US - Steel, o Painel concluiu que não há determinação de como deva ser a forma do relatório, 

conquanto esteja em conformidade com todas as obrigações previstas no Acordo sobre Salvaguardas e 

no Artigo XIX do GATT 1994. Nos termos do Painel, fica a critério dos Membros determinar o formato 

do relatório, incluindo se ele será publicado em partes, desde que contenha todos os elementos 

necessários, incluindo resultados e conclusões fundamentadas sobre todas as questões pertinentes de 

fato e de direito. 
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Para. 10.49. “The Panel agrees with the United States that nothing in the requirement to publish a report 

dictates the form that the report must take, provided that the report complies with all of the other 

obligations contained in the Agreement on Safeguards and Article XIX of GATT 1994. In the end, it is 

left to the discretion of the Members to determine the format of the report, including whether it is 

published in parts, so long as it contains all of the necessary elements, including findings and reasoned 

conclusions on all pertinent issues of fact and law. Together, these parts can form the report of the 

competent authority.” 

  

Para. 10.50. “The Panel believes that a competent authority’s report can be issued in different parts but 

such multi-part or multi-stage report must always provide for a coherent and integrated explanation 

proving satisfaction with the requirements of Article XIX of GATT 1994 and the Agreement on 

Safeguards, including the demonstration that unforeseen developments resulted in increased imports 

causing serious injury to the relevant domestic producers. Whether a report drafted in different parts or a 

multistage report constitutes ‘the report of the competent authority’ is to be determined on a case-by-

case basis and will depend on the overall structure, logic and coherence between the various stages or 

the various parts of the report. If separate parts of the report are issued at different times, the discussion 

relating to unforeseen developments must, in all cases, be integrated logically in the overall explanation 

as to how the importing Member’s safeguard measure satisfies the requirements of Article XIX of 

GATT 1994 and the Agreement on Safeguards. The publication of a report in many stages may produce 

added difficulties for the competent authorities to set forth coherent findings in a reasoned and adequate 

manner.” 

 

(v) momento do relatório 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Certain 

Steel Products (US – Steel), Demandante: Comunidades Europeias - WT/DS248/R; Japão – 

WT/DS249/R; República da Coréia – WT/DS251/R; China – WT/DS252/R; Suíça – WT/DS253/R; 

Noruega – WT/DS254/R; Nova Zelândia – WT/DS258/R; Brasil – WT/DS259/R, para. 10.115 

 

Em US - Steel, o Painel analisou a obrigatoriedade de explicar como “desenvolvimentos imprevistos” 

resultaram em um aumento das importações que causam ou ameaçam causar sério dano. 

 

Para. 10.115. “The Panel agrees with New Zealand that it would be improper to reduce to a nullity the 

obligation to explain how “unforeseen developments” resulted in increased imports causing or 

threatening to cause serious injury. In some cases, the explanation may be as simple as bringing two sets 

of facts together. However, in other situations, it may require much more detailed analysis in increased 

imports that are causing or threatening to cause serious injury. The nature of the facts, including their 

complexity, will dictate the extent to which the relationship between the unforeseen developments and 

increased imports causing injury needs to be explained. The timing of the explanation, its extent and its 

quality are all factors that can affect whether a explanation is reasoned and adequate.” 

 

d) “Relação com outros Artigos” 

 

(i) Artigo 4.2 – Geral 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/AB/R; 

Japão – WT/DS249/AB/R; República da Coréia – WT/DS251/AB/R; China – WT/DS252/AB/R; 

Suíça – WT/DS253/AB/R; Noruega – WT/DS254/AB/R; Nova Zelândia – WT/DS258/AB/R; Brasil 

– WT/DS259/AB/R, para. 489 

 

Em US - Steel, o Órgão de Apelação concluiu que, conforme Artigo 4.2, e em combinação com o Artigo 

3.1, as autoridades competentes devem demonstrar a existência de “nexo de causalidade” entre “o 

aumento das importações” e “sério dano” (ou ameaça), com base em “provas objetivas”. 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19
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Para. 489. “In sum, the Agreement on Safeguards - in Article 2.1, as elaborated by Article 4.2, and in 

combination with Article 3.1 - requires that competent authorities demonstrate the existence of a “causal 

link” between “increased imports” and “serious injury” (or the threat thereof) on the basis of “objective 

evidence”. In addition, the competent authorities must provide a reasoned and adequate explanation of 

how facts (that is, the aforementioned “objective evidence”) support their determination. If these 

requirements are not met, the right to apply a safeguard measure does not arise.” 

 

(ii) Artigo 4.2 (b) 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/AB/R; 

Japão – WT/DS249/AB/R; República da Coréia – WT/DS251/AB/R; China – WT/DS252/AB/R; 

Suíça – WT/DS253/AB/R; Noruega – WT/DS254/AB/R; Nova Zelândia – WT/DS258/AB/R; Brasil 

– WT/DS259/AB/R, para. 452 
 

Em US - Steel, o Órgão de Apelação concluiu que importações excluídas da aplicação da medida de 

salvaguarda devem ser consideradas um fator “outro que não aumento de importação”, nos termos do 

Artigo 4.2 (b). 

 

Para. 452. “In order to provide such a reasoned and adequate explanation, the competent authority must 

explain how it ensured that it did not attribute the injurious effects of factors other than included 

imports - which subsume “excluded imports” - to the imports included in the measure. As we explained 

in US - Line Pipe in the context of Article 3.1 and “unforeseen developments” in this Report, if the 

competent authority does not provide such an explanation, a panel is not in a position to find that the 

competent authority ensured compliance with the clear and express requirement of non-attribution under 

Article 4.2(b) of the Agreement on Safeguards.” 

 

(iii) Artigo 4.2 (c) 

 

Relatório do Órgão de Apelação no caso Argentina - Safeguard Measures on Imports of Footwear 

(Argentina - Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R, para. 74 

 

Em Argentina - Footwear, o Órgão de Apelação concluiu que seria difícil o Painel analisar se 

determinado Membro cumpriu com o disposto no Artigo 4.2(c) sem também se referir ao Artigo 3 do 

Acordo sobre Salvaguardas. 

 

Para. 74. “We note that the very terms of Article 4.2(c) of the Agreement on Safeguards expressly 

incorporate the provisions of Article 3. Thus, we find it difficult to see how a panel could examine 

whether a Member had complied with Article 4.2(c) without also referring to the provisions of Article 3 

of the Agreement on Safeguards. More particularly, given the express language of Article 4.2(c), we do 

not see how a panel could ignore the publication requirement set out in Article 3.1 when examining the 

publication requirement in Article 4.2(c) of the Agreement on Safeguards. And, generally, we fail to see 

how the Panel could have interpreted the requirements of Article 4.2(c) without taking into account in 

some way the provisions of Article 3. What is more, we fail to see how any panel could be expected to 

make an “objective assessment of the matter”, as required by Article 11 of the DSU, if it could only 

refer in its reasoning to the specific provisions cited by the parties in their claims.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US – Steel), Demandante: Comunidades Europeias - WT/DS248/AB/R; 

Japão – WT/DS249/AB/R; República da Coréia – WT/DS251/AB/R; China – WT/DS252/AB/R; 

Suíça – WT/DS253/AB/R; Noruega – WT/DS254/AB/R; Nova Zelândia – WT/DS258/AB/R; Brasil 

– WT/DS259/AB/R, paras. 289 e 304 

 



56 

 

Em US - Steel, o Órgão de Apelação sustentou que o Artigo 4.2(c) é uma elaboração do requisito 

estabelecido no Artigo 3.1 do Acordo sobre Salvaguardas. 

 

Para. 289. “We note further, as context, that Article 4.2(c) of the Agreement on Safeguards requires the 

competent authorities to: 

 
(…) publish promptly, in accordance with the provisions of Article 3, a 

detailed   analysis of the case under investigation as well as a 

demonstration of the  relevance of the factors examined. (emphasis 

added) 

We observe that this requirement is expressed as being ‘in accordance 

with’ Article 3, and not ‘in addition’ thereto. Thus, we see Article 4.2(c) 

as an elaboration of the requirement set out in Article 3.1, last sentence, 

to provide a ‘reasoned conclusion’ in a published report.” 

 

Para. 304. “(…) Members may suspend trade concessions temporarily by applying safeguard measures 

“only” in accordance with Article XIX of the GATT 1994 and with the Agreement on Safeguards, 

including Article 3.1 of that Agreement. The last sentence of the latter provision, as elaborated by 

Article 4.2(c) of that Agreement, requires that: 

 
(a) the “competent authorities … publish a report”; 

(b) the report contain “a detailed analysis of the case”; 

(c) the report “demonstrat[e] … the relevance of the factors examined”;  

(d) the report “set[ ] forth findings and reasoned conclusions”; and 

(e) the “findings and reasoned conclusions” cover “all pertinent issues 

of fact and law” prescribed in Article XIX of the GATT 1994 and the 

relevant provisions of the Agreement on Safeguards.” 

 

e) Relação com outros acordos da OMC 

 

(i) Artigo XIX do GATT 1994 

 

Relatório do Órgão de Apelação no caso United States - Safeguard Measure on Imports of Fresh, 

Chilled or Frozen Lamb (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, para. 76 
 

Em US - Lamb, o Órgão de Apelação concluiu que o relatório publicado pelas autoridades competentes, 

nos termos do Artigo 3.1, deve conter uma “conclusão arrazoada” sobre os “desenvolvimentos 

imprevistos”. 

 

Para. 76. “(…) we observe that Article 3.1 requires competent authorities to set forth findings and 

reasoned conclusions on “all pertinent issues of fact and law” in their published report. As Article 

XIX:1(a) of the GATT 1994 requires that “unforeseen developments” must be demonstrated, as a matter 

of fact, for a safeguard measure to be applied, the existence of “unforeseen developments” is, in our 

view, a “pertinent issue [ ] of fact and law”, under Article 3.1, for the application of a safeguard 

measure, and it follows that the published report of the competent authorities, under that Article, must 

contain a “finding” or “reasoned conclusion” on “unforeseen developments”.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/AB/R); 

Japão - WT/DS249/AB/R; República da Coréia – WT/DS251/AB/R; China - WT/DS252/AB/R; 

Suíça - WT/DS253/AB/R; Noruega – WT/DS254/AB/R; Nova Zelândia – WT/DS258/AB/R; Brasil 

– WT/DS259/AB/R, para. 290 

 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2c
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2c
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
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Em US - Steel, o Órgão de Apelação concluiu que o Artigo 4.2 (c) é uma elaboração do Artigo 3, bem 

como ‘desenvolvimentos imprevistos’ ao abrigo do Artigo XIX:1 do GATT 1994 é uma das “questões 

pertinentes de fato e de direito” a que a última frase do Artigo 3.1 se refere. 

  

Para. 290. “The United States argued at the oral hearing that ‘Article 4.2(c) does not apply to the 

competent authorities’ demonstration of unforeseen developments’ under Article XIX:1(a) of the GATT 

1994. We disagree. Article 4.2(c) is an elaboration of Article 3; moreover ‘unforeseen developments’ 

under Article XIX:1(a) of the GATT 1994 is one of the ‘pertinent issues of fact and law’ to which the 

last sentence of Article 3.1 refers. It follows that Article 4.2(c) also applies to the competent authorities’ 

demonstration of ‘unforeseen developments’ under Article XIX:1(a).” 

 

(ii) Artigo 11 do DSU 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US – Steel), Demandante: Comunidades Europeias - WT/DS248/AB/R; 

Japão – WT/DS249/AB/R; República da Coréia – WT/DS251/AB/R; China – WT/DS252/AB/R; 

Suíça – WT/DS253/AB/R; Noruega – WT/DS254/AB/R; Nova Zelândia – WT/DS258/AB/R; Brasil 

– WT/DS259/AB/R, paras. 298-299 

 

Em US - Steel, o Órgão de Apelação concluiu que, nos termos dos Artigos 3.2 e 4.2(c), a autoridade 

competente deve possibilitar ao Painel “fazer uma análise objetiva do assunto em questão”, nos termos 

do Artigo 11. 

 

Para. 298. “It bears repeating that a panel will not be in a position to assess objectively, as it is required 

to do under Article 11 of the DSU, whether there has been compliance with the prerequisites that must 

be present before a safeguard measure can be applied, if a competent authority is not required to provide 

a ‘reasoned and adequate explanation’ of how the facts support its determination of those prerequisites, 

including ‘unforeseen developments’ under Article XIX:1(a) of the GATT 1994. A panel must not be 

left to wonder why a safeguard measure has been applied.” 

  

Para. 299. “It is precisely by ‘setting forth findings and reasoned conclusions on all pertinent issues of 

fact and law’, under Article 3.1, and by providing ‘a detailed analysis of the case under investigation as 

well as a demonstration of the relevance of the factors examined’, under Article 4.2(c), that competent 

authorities provide panels with the basis to ‘make an objective assessment of the matter before it’ in 

accordance with Article 11. As we have said before, a panel may not conduct a de novo review of the 

evidence or substitute its judgement for that of the competent authorities. Therefore, the ‘reasoned 

conclusions’ and ‘detailed analysis’ as well as ‘a demonstration of the relevance of the factors 

examined’ that are contained in the report of a competent authority, are the only bases on which a panel 

may assess whether a competent authority has complied with its obligations under the Agreement on 

Safeguards and Article XIX:1(a) of the GATT 1994. This is all the more reason why they must be made 

explicit by a competent authority.” 

 

2. Artigo 3.2 

 

a) “Informações confidenciais” 

 

Relatório do Painel em United States - Definitive Safeguard Measures on Imports of Wheat Gluten 

from the European Communities (US - Wheat Gluten), Demandante: Comunidades Europeias, 

WT/DS166/R, paras. 8.17-8.21 e 8.23-8.24 

 

Em US - Wheat Gluten, o Painel discorreu de maneira ampla sobre “informações confidenciais”, nos 

termos do Artigo 3.2 do Acordo sobre Salvaguardas. 

 

Para. 8.17. “Article 3 SA is entitled “Investigation”. Article 3.1 SA provides, in relevant part: 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2c
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2c
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2c
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/dsu_05_e.htm#article11
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2c
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_03_e.htm#article11
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article19A1
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The competent authorities shall publish a report setting forth their findings and reasoned conclusions 

reached on all pertinent issues of fact and law.” 

  

Para. 8.18. “Article 3.2 SA deals specifically with the treatment of “confidential” information by the 

investigating authorities in the course of the investigation. It reads: 

 
Any information which is by nature confidential or which is provided 

on a confidential basis shall, upon cause being shown, be treated as such 

by the competent authorities. Such information shall not be disclosed 

without permission of the party submitting it. Parties providing 

confidential information may be requested to furnish non-confidential 

summaries thereof or, if such parties indicate that such information 

cannot be summarized, the reasons why a summary cannot be provided. 

However, if the competent authorities find that a request for 

confidentiality is not warranted and if the party concerned is either 

unwilling to make the information public or to authorize its disclosure 

in generalized or summary form, the authorities may disregard such 

information unless it can be demonstrated to their satisfaction from 

appropriate sources that the information is correct.” 

 

Para. 8.19. “Article 3.2 [of the Agreement on Safeguards (“SA”)] places an obligation upon domestic 

investigating authorities not to disclose - including in their published report setting forth their findings 

and reasoned conclusions reached on all pertinent issues of fact and law and demonstrating the 

relevance of the factors examined - information which is ‘by nature confidential or which is provided on 

a confidential basis’ without permission of the party submitting it. Article 3.2 SA does not define the 

term ‘confidential’ nor does it contain any examples of the type of information that might qualify as ‘by 

nature confidential’ or ‘information that is submitted on a confidential basis’.” 

  

Para. 8.20. “Article 3.2 SA requires that information that is by nature confidential or which is submitted 

on a confidential basis shall, upon cause being shown, be treated as such by the competent authorities. 

In the absence of a detailed elaboration or definition of the types of information that must be treated as 

confidential, we consider that the investigating authorities enjoy a certain amount of discretion in 

determining whether or not information is to be treated as ‘confidential’. While Article 3.2 does not 

specifically address the nature of any policies pertaining to the treatment of such ‘confidential’ 

information which a Member’s investigating authority may or must adopt, that provision does specify 

that such ‘information shall not be disclosed without permission of the party submitting it’. The 

provision is specific and mandatory in this regard. This furnishes an assurance that the confidentiality of 

qualifying information will be preserved in the course of a domestic safeguards investigation, and 

encourages the fullest possible disclosure of relevant information by interested parties.” 

 

Para. 8.21. “Given that the very terms of Article 4.2(c) expressly incorporate the provisions of Article 

3, and given the specific and mandatory language of Article 3.2 dealing with the required treatment of 

information that is by nature confidential or is submitted on a confidential basis, the requirement in 

Article 4.2(c) to publish a “detailed analysis of the case under investigation” and “demonstration of the 

relevance of the factors examined” cannot entail the publication of “information which is by nature 

confidential or which is provided on a confidential basis” within the meaning of Article 3.2 SA.” 

 

Para. 8.23. “While the United States has described the USITC’s efforts to characterize as much 

confidential information as possible in its Report without compromising the confidential nature of that 

information, the USITC might ideally have been more creative in trying to provide the essence of the 

confidential information in its findings in the published USITC Report. We draw attention to the 

provision in Article 3.2 SA that parties providing confidential information in a domestic safeguard 

investigation ‘may be requested to furnish non-confidential summaries thereof or, if such parties 

indicate that such information cannot be summarized, the reasons why a summary cannot be provided 

(…)’ The language of this provision is hortatory. However, this is one vehicle envisaged by the 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A2


59 

 

Agreement on Safeguards that may provide a greater degree of transparency while respecting the 

confidentiality of qualifying information.” 

  

Para. 8.24. “Nevertheless, given the small number of firms comprising the United States domestic 

industry (and the non-US producers and exporters) in this case; the fundamental importance of 

maintaining the confidentiality of sensitive business information in order to ensure the effectiveness of 

domestic safeguards investigations; the discretion implied in Article 3.2 SA for the investigating 

authorities to determine whether or not ‘cause’ has been shown for information to be treated as 

‘confidential’; and the specific and mandatory prohibition in that provision against disclosure by them 

of such information without permission of the party submitting it, we cannot find that the United States 

has violated its obligations under Articles 2.1 and 4 SA, nor specifically under Article 4.2(c), by not 

disclosing, in the published report of the USITC, information qualifying under the USITC policy as 

information ‘which is by nature confidential or which is provided on a confidential basis’, including 

aggregate data.” 

 

b) “Relação com outras disposições do Artigo 3” 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Certain 

Steel Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/R; Japão – 

WT/DS249/R; República da Coréia – WT/DS251/R; China – WT/DS252/R; Suíça – WT/DS253/R; 

Noruega – WT/DS254/R; Nova Zelândia – WT/DS258/R; Brasil – WT/DS259/R, paras. 10.272-

10.275 

 

Em US – Steel, o Painel concluiu que os Artigos 3.1 e 3.2 podem ser interpretados harmoniosamente. O 

Painel sustentou que a obrigação do Artigo 3.1 não pode ser interpretada de forma a implicar uma 

violação ao Artigo 3.2. Ou seja, a autoridade competente é obrigada a fornecer explicações da maneira 

mais ampla possível, sem divulgar informações confidenciais. 

 

Para. 10.272. “The Panel agrees that a competent authority is not barred from relying on data provided 

by individual parties on a confidential basis in the course of the investigation. Article 3.2 of the 

Agreement on Safeguards contains an obligation to treat such data as confidential, i.e. not to disclose it 

(without permission). In this sense, the Panel, therefore, takes a position similar to that of the Appellate 

Body in Thailand - H-Beams. Competent authorities may rely on confidential data, even if these data are 

not disclosed to the public in their Reports.” 

  

Para. 10.273. “However, Article 3.1 of the Agreement on Safeguards contains the obligation that 

competent authorities ‘publish a report setting forth their findings and reasoned conclusions reached on 

all pertinent issues of fact and law.’ Article 4.2(c) adds the obligation that competent authorities 

‘publish promptly, in accordance with the provisions of Article 3, a detailed analysis of the case under 

investigation as well as a demonstration of the relevance of the factors examined’. On the basis of these 

obligations and the obligation under Article 2.1, to make a determination, inter alia, that imports of the 

product in question have increased, competent authorities must provide a reasoned and adequate 

explanation of how the facts support the conclusion. In the view of the Panel, this requirement can, in an 

individual case, be limited by the obligation of Article 3.2 to protect confidential data.” 

  

Para. 10.274. “However, we believe that Article 3.1 and 3.2 can be interpreted harmoniously. The 

obligation of Article 3.1 cannot be interpreted so as to imply a violation of Article 3.2. In other words, a 

competent authority is obliged to provide these explanations to the fullest extent possible without 

disclosing confidential information. This implies that if there are ways of presenting data in a modified 

form (e.g. aggregation or indexing), which protects confidentiality, a competent authority is obliged to 

resort to these options. Conversely, the provision of no data at all is permitted only when all these 

methods fail in a particular case.” 

  

Para. 10.275. “The Panel believes that even if competent authorities are permitted not to disclose the 

data yet, nevertheless, rely on it, they are still required to provide through means other than full 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2c
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2c
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3A1
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disclosure of that data, a reasoned and adequate explanation. This obligation could be complied with 

through the kind of explanation that the USITC has provided on page 215 of its report, i.e. an 

explanation in words and without numbers. However, this obligation also includes an explanation by the 

competent authority of why there was no possibility of presenting any facts in a manner consistent with 

the obligation of protecting confidential information. That explanation was not provided in the instant 

case.” 

 

III.  Comentários 

 

O Artigo 3 do Acordo sobre Salvaguardas dá as diretrizes para aplicação da medida de salvaguarda 

pelos Membros da OMC. São estabelecidos tanto os procedimentos prévios como os posteriores à 

instauração da investigação, bem como o tratamento devido às informações confidenciais que 

eventualmente poderão fazer parte da investigação. 

 

No que concerne a investigação, no Artigo 3.1, o DSB determinou que as autoridades competentes do 

Membro devem adotar uma postura ativa na busca de informação pertinente. Ainda, as Partes 

interessadas são também elemento essencial à investigação e são fonte primária de informação para as 

autoridades competentes. É importante que as autoridades competentes conduzam investigação 

completa, dando todos os passos necessários à investigação. 

 

Quanto ao Relatório a ser publicado pelas autoridades competentes, deve ter conclusões fundamentadas 

sobre todas as questões de fato e de direito, e está sujeito à avaliação do Painel se a decisão tomada 

fornece explicação fundamentada de como os fatos sustentam a determinação da autoridade competente. 

Ademais, não é necessário que as autoridades competentes enviem “resultados preliminares” às Partes 

interessadas para que estas se pronunciem previamente ao Relatório final da autoridade. 

 

Ainda no Artigo 3.1, o Relatório não deve somente ser publicado, mas estar disponível por meio 

apropriado. Além disso, fica a critério dos Membros determinar o formato do Relatório, de acordo com 

entendimento do DSB, incluindo se ele será publicado em partes. Deve também ser explicitado no 

Relatório como “desenvolvimentos imprevistos” resultaram em aumento de importações, segundo o 

DSB. 

 

Quando for analisada a combinação entre os Artigos 3.1 e 4.2, o DSB decidiu que as autoridades 

competentes devem comprovar a existência de nexo de causalidade entre o aumento de importações e 

sério dano, com base em provas objetivas no relatório. À luz do Artigo 4.2(b), importações excluídas da 

aplicação da medida de salvaguarda devem ser consideradas fator “outro que não aumento de 

importação”. 

 

Referente ao Artigo 3.2, e às informações confidenciais por ele dispostas, o DSB decidiu que, caso um 

pedido de confidencialidade de informações seja negado, e a Parte afetada não queira que tais 

informações sejam divulgadas, - em sua totalidade ou em resumo -, as autoridades competentes podem 

desconsiderar as informações, salvo se for demonstrado satisfatoriamente que a informação está correta, 

por fontes confiáveis. 

 

Vale ressaltar que informações confidenciais não podem ser divulgadas por autoridades nacionais 

competentes, caso não haja consentimento da Parte que submete as informações, conforme estabelecido 

no Artigo 3.2. O DSB também chegou à conclusão de que a interpretação dos Artigos 3.1 e 3.2 deve ser 

feita em sintonia. O Artigo 3.1 obriga a autoridade competente a fornecer explicações da maneira mais 

ampla e fundamentada possível, protegendo informações confidenciais quando houver, conforme Artigo 

3.2. Se houver alguma maneira de apresentar dados no relatório de maneira modificada, para proteger 

informações confidenciais, a autoridade competente deverá elaborar o Relatório tendo isso em vista. 
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 Artigo 4 

 

 Juliana Oliveira Domingues 

 

IA.  Texto do Artigo em Inglês  
 

Article 4 

Determination of Serious Injury or Threat Thereof 
 

4.1 For the purposes of this Agreement: 

 

(a) “serious injury” shall be understood to mean a significant overall impairment in the 

position of a domestic industry; 

 

(b) “threat of serious injury” shall be understood to mean serious injury that is clearly 

imminent, in accordance with the provisions of paragraph 2.  A determination of the 

existence of a threat of serious injury shall be based on facts and not merely on 

allegation, conjecture or remote possibility; and 

 

(c) in determining injury or threat thereof, a “domestic industry” shall be understood to 

mean the producers as a whole of the like or directly competitive products operating 

within the territory of a Member, or those whose collective output of the like or directly 

competitive products constitutes a major proportion of the total domestic production of 

those products. 

 

4.2       (a) In the investigation to determine whether increased imports have caused or are  

threatening to cause serious injury to a domestic industry under the terms of this 

Agreement, the competent authorities shall evaluate all relevant factors of an objective  

and quantifiable nature having a bearing on the situation of that industry, in particular, 

the rate and amount of the increase in imports of the product concerned in absolute and 

relative terms, the share of the domestic market taken by increased imports, changes in 

the level of sales, production, productivity, capacity utilization, profits  and losses, and 

employment. 

 

(b) The determination referred to in subparagraph (a) shall not be made unless this 

investigation demonstrates, on the basis of objective evidence, the existence of the 

causal link between increased imports of the product concerned and serious injury or 

threat thereof.  When factors other than increased imports are causing injury to the 

domestic industry at the same time, such injury shall not be attributed to increased 

imports. 

 

(c) The competent authorities shall publish promptly, in accordance with the provisions of 

Article 3, a detailed analysis of the case under investigation as well as a demonstration 

of the relevance of the factors examined. 

 

IB.  Texto do Artigo em Português 
 

Artigo 4 

Determinação de prejuízo ou ameaça de prejuízo grave 
 

4.1 Para fins deste Acordo: 

 

(a) entender-se-á por ‘prejuízo grave’ a deterioração geral significativa da situação de uma 

indústria nacional. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 6, I) 

 

(b) entender-se-á por ‘ameaça de prejuízo grave’ o prejuízo grave que seja claramente 

iminente, de acordo com as disposições do parágrafo segundo. A determinação de 
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existência de uma ameaça de prejuízo grave será baseada em fatos e não simplesmente 

em alegações, conjecturas ou possibilidades remotas; e (Vide Decreto N.º 1.488, de 

11.05.1995, Artigo 6, II) 

 

(c) para fins de determinação da existência de prejuízo ou de ameaça de prejuízo entender-

se-á por 'indústria nacional' o conjunto dos produtores dos bens similares ou diretamente 

concorrentes que operem dentro do território de um Membro ou aqueles cuja produção 

conjunta de bens similares ou diretamente concorrentes constitua uma proporção 

substancial da produção nacional total de tais bens. (Vide Decreto N.º 1.488, de 

11.05.1995, Artigo 6, III) 

 

4.2 (a)  No curso da investigação destinada a determinar se o aumento das importações tem 

causado ou ameaça causar prejuízo grave a uma indústria nacional, nos termos do 

presente Acordo, as autoridades competentes avaliarão todos os fatores relevantes de 

caráter objetivo e quantificável que tenham relação com a situação daquela indústria, 

especialmente o ritmo de crescimento das importações do produto considerado, bem 

como seu crescimento em volume, em termos absolutos e relativos, a parcela do 

mercado interno absorvida pelas importações em acréscimo, as alterações no nível de 

vendas, a produção, a produtividade, a utilização da capacidade, os lucros e perdas e o 

emprego. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 7, I ao V) 

 

(b) Não se procederá à determinação a que se refere o subparágrafo (a), a menos que a 

investigação demonstre, com base em provas objetivas, a existência de um nexo de 

causalidade entre o aumento das importações do produto em questão e o prejuízo grave 

ou a ameaça de prejuízo grave. Quando outros fatores que não o aumento das 

importações estiverem simultaneamente causando prejuízo à indústria nacional, tal 

prejuízo não poderá ser atribuído ao aumento das importações. (Vide Decreto N.º 

1.488, de 11.05.1995, Artigo 7, §1, 2) 

 

(c) As autoridades competentes providenciarão com presteza, de conformidade com as 

disposições do Artigo 3º, a publicação de uma análise pormenorizada do caso que está 

sendo objeto de investigação, bem como uma demonstração da relevância dos fatores 

examinados. 

 

IC.  Comentários sobre a Tradução 

 

A tradução do texto em português do Artigo 4.1(c) omitiu a palavra “total” da frase “major proportion 

of the total domestic production of those products”. 

 

Além disso, é conveniente substituir a terminologia “prejuízo grave” por “sério dano”, conforme 

mencionado em comentários sobre a tradução do Artigo 2.  

 

II.  Interpretação e Aplicação do Artigo 4 

 

1. Artigo 4.1(a) 

 

a) “Sério dano” como “deterioração geral” da situação de uma indústria nacional 

 

(i) “Sério dano” como padrão alto de dano 

 

Relatório do Órgão de Apelação no caso United States - Safeguard Measure on Imports of Fresch, 

Chilled or Frozen Lamb (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, paras. 124-126 
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Em US - Lamb, o Órgão de Apelação concluiu que o sério dano para aplicação de salvaguarda deve ser 

muito maior do que o dano material (material injury) previsto para a aplicação de direitos anti-dumping 

e medidas compensatórias. Nestes termos, a investigação deverá demonstrar um nível de dano à 

indústria muito mais elevado que em outras investigações para aplicação de medidas de defesa 

comercial. 

 

Para. 124. “The standard of ‘serious injury’ set forth in Article 4.1(a) is, on its face, very high. Indeed, 

in United States - Wheat Gluten Safeguard, we referred to this standard as ‘exacting’. Further, in this 

respect, we note that the word ‘injury’ is qualified by the adjective ‘serious’, which, in our view, 

underscores the extent and degree of ‘significant overall impairment’ that the domestic industry must be 

suffering, or must be about to suffer, for the standard to be met. We are fortified in our view that the 

standard of ‘serious injury’ in the Agreement on Safeguards is a very high one when we contrast this 

standard with the standard of ‘material injury’ envisaged under the Anti-Dumping Agreement, the 

Agreement on Subsidies and Countervailing Measures (the ‘SCM Agreement’) and the GATT 1994. We 

believe that the word ‘serious’ connotes a much higher standard of injury than the word ‘material’. 

Moreover, we submit that it accords with the object and purpose of the Agreement on Safeguards that 

the injury standard for the application of a safeguard measure should be higher than the injury standard 

for anti-dumping or countervailing measures, since, as we have observed previously: 

 
[t]he application of a safeguard measure does not depend upon ‘unfair’ 

trade actions, as is the case with anti-dumping or countervailing 

measures. Thus, the import restrictions that are imposed on products of 

exporting Members when a safeguard action is taken must be seen, as 

we have said, as extraordinary. And, when construing the prerequisites 

for taking such actions, their extraordinary nature must be taken into 

account.” 

 

Para. 125. “Returning now to the term “threat of serious injury”, we note that this term is concerned 

with “serious injury” which has not yet occurred, but remains a future event whose actual materialization 

cannot, in fact, be assured with certainty.  We note, too, that Article 4.1(b) builds on the definition of 

“serious injury” by providing that, in order to constitute a “threat”, the serious injury must be “clearly 

imminent ”. The word “imminent” relates to the moment in time when the “threat” is likely to materialize. 

The use of this word implies that the anticipated “serious injury” must be on the very verge of occurring. 

Moreover, we see the word “clearly”, which qualifies the word “imminent”, as an indication that there 

must be a high degree of likelihood that the anticipated serious injury will materialize in the very near 

future. We also note that Article 4.1(b) provides that any determination of a threat of serious injury “shall 

be based on facts and not merely on allegation, conjecture or remote possibility.” (emphasis added) To us, 

the word “clearly” relates also to the factual demonstration of the existence of the “threat”. Thus, the 

phrase “clearly imminent” indicates that, as a matter of fact, it must be manifest that the domestic industry 

is on the brink of suffering serious injury.” 

 

Para. 126. “In making a determination on … the existence of ‘serious injury’ … panels must always be 

mindful of the very high standard of injury implied by these terms.” 

 

(ii) Avaliação de todos os fatores de “dano” 

 

Relatório do Órgão de Apelação no caso Argentina - Safeguard Measures on Imports of Footwear 

(Argentina - Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R, para. 139 

 

Em Argentina - Footwear, o Órgão de Apelação concluiu que, embora o Artigo 4.2 (a) tecnicamente 

requeira a análise de certos fatores listados, e que todos os outros fatores relevantes devem também ser 

analisados, o referido dispositivo não especifica o que tal análise deveria demonstrar. Assim, o Órgão de 

Apelação concluiu que qualquer análise será diferente para diferentes indústrias em diferentes casos, 

dependendo das circunstâncias do caso concreto e da situação do setor em causa. Portanto, o Órgão de 
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Apelação concluiu que o Painel deve levar em consideração a definição de “sério dano” do Artigo 4.1(a) 

do Acordo sobre Salvaguardas em sua revisão de qualquer determinação de “sério dano”. 

 

Para. 139. “[I]t is only when the overall position of the domestic industry is evaluated, in light of all the 

relevant factors having a bearing on a situation of that industry, that it can be determined whether there 

is ‘a significant overall impairment’ in the position of that industry. Although Article 4.2(a) technically 

requires that certain listed factors must be evaluated, and that all other relevant factors must be 

evaluated, that provision does not specify what such an evaluation must demonstrate. Obviously, any 

such evaluation will be different for different industries in different cases, depending on the facts of the 

particular case and the situation of the industry concerned. An evaluation of each listed factor will not 

necessarily have to show that each such factor is ‘declining’. In one case, for example, there may be 

significant declines in sales, employment and productivity that will show ‘significant overall 

impairment’ in the position of the industry, and therefore will justify a finding of serious injury. In 

another case, a certain factor may not be declining, but the overall picture may nevertheless demonstrate 

‘significant overall impairment’ of the industry. Thus, in addition to a technical examination of whether 

the competent authorities in a particular case have evaluated all the listed factors and any other relevant 

factors, we believe that it is essential for a panel to take the definition of ‘serious injury’ in Article 

4.1(a) of the Agreement on Safeguards into account in its review of any determination of ‘serious 

injury’.” 

 

b) “Sério dano ‘atual’” 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Wheat 

Gluten from the European Communities (US - Wheat Gluten), Demandante: Comunidades 

Europeias, WT/DS166/R, para. 8.81 

 

Em US - Wheat Gluten, o Painel concluiu que a determinação de sério dano deve basear-se no passado 

recente. 

 

Para. 8.81. “[A]ny determination of serious injury must pertain to the recent past. This flows from the 

wording of the text of Article XIX:1(a) of the GATT 1994 and Article 2.1 SA, which requires an 

examination as to whether a product ‘is being imported’ ‘in such increased quantities (…) and under 

such conditions as to cause or threaten serious injury (…)’. The use of the present tense of the verb in 

the phrase ‘is being imported’ in that provision indicates that it is necessary for the competent 

authorities to examine recent imports. It seems to us logical that if the increase in imports that the 

investigating authorities must examine must be recent, so also must be any basis for a determination by 

the authorities as to the situation of the domestic industry. Given that a safeguard measure will 

necessarily be based upon a determination of serious injury concerning a previous period, we consider it 

essential that current serious injury be found to exist, up to and including the very end of the period of 

investigation.” 

 

2. Artigo 4.1(b) 

 

a) “Sério dano ‘claramente iminente’” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, paras. 125-126 

 

Em US - Lamb, o Órgão de Apelação concluiu que, nos termos do Artigo 4.1(b), a determinação de 

ameaça de sério dano deve ser claramente iminente. Nestes termos, esta deve ser baseada em fatos e não 

simplesmente em alegações, conjecturas ou possibilidades remotas. 
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Para. 125. “[W]e note that this term is concerned with ‘serious injury’ which has not yet occurred, but 

remains a future event whose actual materialization cannot, in fact, be assured with certainty. We note, 

too, that Article 4.1(b) builds on the definition of ‘serious injury’ by providing that, in order to 

constitute a ‘threat’, the serious injury must be ‘clearly imminent‘. The word ‘imminent’ relates to the 

moment in time when the ‘threat’ is likely to materialize. The use of this word implies that the 

anticipated ‘serious injury’ must be on the very verge of occurring. Moreover, we see the word ‘clearly’, 

which qualifies the word ‘imminent’, as an indication that there must be a high degree of likelihood that 

the anticipated serious injury will materialize in the very near future. We also note that Article 4.1(b) 

provides that any determination of a threat of serious injury ‘shall be based on facts and not merely on 

allegation, conjecture or remote possibility.’ (emphasis added) To us, the word ‘clearly’ relates also to 

the factual demonstration of the existence of the ‘threat’. Thus, the phrase ‘clearly imminent’ indicates 

that, as a matter of fact, it must be manifest that the domestic industry is on the brink of suffering 

serious injury.” 

 

Para. 126. “We recall that, in Argentina - Footwear Safeguard, we stated that ‘it is essential for a panel 

to take the definition of “serious injury” in Article 4.1(a) of the Agreement on Safeguards into account 

in its review of any determination of “serious injury”.’ The same is equally true for the definition of 

‘threat of serious injury’ in Article 4.1(b) of that Agreement. Thus, in making a determination on either 

the existence of ‘serious injury’, or on a ‘threat’ thereof, panels must always be mindful of the very high 

standard of injury implied by these terms.” 

 

b) “Aumento das importações como pré-requisito para determinação de ameaça de sério dano” 

 

Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R, para. 8.284 

 

Em Argentina - Footwear, o Painel concluiu que a ameaça do aumento das importações não é suficiente 

para aplicação de medida de salvaguarda, mas, sim, o aumento real. 

 

Para. 8.284. “[I]f only a threat of increased imports is present, rather than actual increased imports, this 

is not sufficient. Article 2.1 requires an actual increase in imports as a basic prerequisite for a finding of 

either threat of serious injury or serious injury. A determination of the existence of a threat of serious 

injury due to a threat of increased imports would amount to a determination based on allegation or 

conjecture rather than one supported by facts as required by Article 4.1(b).” 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Certain 

Steel Products (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/R e 

WT/DS178/R, paras. 7.185 e 7.187 

 

Em US - Lamb, o Painel concluiu que importações em um patamar elevado por um longo período, sem 

um aumento no final do período da investigação, pode causar sério dano. 

 

Para. 7.185. “The complainants further claim that the US reference to projections of future increases in 

imports in defending its threat analysis amounts to equating a ‘threat of increased imports’ with a ‘threat 

of serious injury’, which the Argentina - Footwear panel found not to be permissible.” 

 

Para. 7.187. “We agree in general with the complainants’ argument that a threat of increased imports as 

such cannot be equated with threat of serious injury. However, in our view, this is not what the USITC 

has done in this case. Moreover, we also deem it possible that imports continuing on an elevated level 

for a longer period without further increasing at the end of the investigation period may, if unchecked, 

go on to cause serious injury (i.e., may threaten to cause serious injury). That is, if increased imports at a 

certain point in time cause less than serious injury, it is not necessarily true that a threat of serious injury 

can only be caused by a further increase, i.e., additional increased imports. In our view, in the particular 
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circumstances of a case, a continuation of imports at an already recently increased level may suffice to 

cause such threat.” 

 

c) “Ameaça de sério dano” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, para. 125 

 

Em US - Lamb, o Órgão de Apelação concluiu que “ameaça de sério dano” refere-se a um “sério dano” 

que ainda não ocorreu, e cuja concretização não pode ser assegurada. 

 

Para. 125. “Returning now to the term “threat of serious injury”, we note that this term is concerned 

with “serious injury” which has not yet occurred, but remains a future event whose actual 

materialization cannot, in fact, be assured with certainty.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República 

da Coréia, WT/DS202/AB/R, paras. 167 e 169 

 

Em US - Line Pipe, o Órgão de Apelação concluiu que “ameaça de sério dano” para a aplicação de 

salvaguarda é menor do que o “sério dano”. 

 

Para. 167. “For these reasons, we agree with the Panel that the respective definitions of “serious injury” 

and “threat of serious injury” are two distinct concepts that must be given distinctive meanings in 

interpreting the Agreement on Safeguards. Yet, although we agree with the Panel that the Agreement on 

Safeguards establishes a distinction between “serious injury” and “threat of serious injury”, we do not 

agree with the Panel that a requirement follows from such a distinction to make a discrete finding either 

of “serious injury” or of “threat of serious injury” when making a determination relating to the 

application of a safeguard measure.” 

 

Para. 169. “In our view, defining “threat of serious injury” separately from “serious injury” serves the 

purpose of setting a lower threshold for establishing the right to apply a safeguard measure. Our reading 

of the balance struck in the Agreement on Safeguards leads us to conclude that this was done by the 

Members in concluding the Agreement so that an importing Member may act sooner to take preventive 

action when increased imports pose a “threat” of “serious injury” to a domestic industry, but have not 

yet caused “serious injury”. And, since a “threat” of “serious injury” is defined as “serious injury” that 

is “clearly imminent”, it logically follows, to us, that “serious injury” is a condition that is above that 

lower threshold of a “threat”. A “serious injury” is beyond a “threat”, and, therefore, is above the 

threshold of a “threat” that is required to establish a right to apply a safeguard measure.” 

 

3. Artigo 4.1(c) 

 

a) “Conjunto dos produtores” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, para. 91 

 

Em US - Lamb, o Órgão de Apelação definiu a expressão “conjunto”, como uma “referência 

quantitativa” para a proporção dos produtores que uma investigação de salvaguardas tem que cobrir. 

Nos termos do referido Órgão, a expressão “conjunto” não implica que os produtores de outros 

produtos, que não são similares ou diretamente concorrentes com o produto importado, possam ser 

incluídos na definição de indústria doméstica. 
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Para. 91. “In this respect, we are not persuaded that the words “as a whole” in Article 4.1(c), appearing 

in the phrase “producers as a whole”, offer support to the United States' position. These words do not 

alter the requirement that the “domestic industry” extends only to producers of “like or directly 

competitive products”. The words “as a whole” apply to “producers” and, when read together with the 

terms “collective output” and “major proportion” which follow, clearly address the number and the 

representative nature of producers making up the domestic industry. The words “as a whole” do not 

imply that producers of other products, which are not like or directly competitive with the imported 

product, can be included in the definition of domestic industry. Like the Panel, we see the words “as a 

whole” as no more than “a quantitative benchmark for the proportion of producers” … which a 

safeguards investigation has to cover.” 

 

b) “Indústria nacional” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, para. 84 

 

Em US - Lamb, o Órgão de Apelação concluiu que o termo “indústria doméstica” se aplica somente ao 

conjunto dos produtores dos bens similares ou diretamente concorrentes dentro do território de um 

Membro. 

 

Para. 84. “The definition of “domestic industry” in this provision refers to two elements. First, the 

industry consists of “producers”. As the Panel indicated, ‘producers’ are those who grow or manufacture 

an article; ‘producers’ are those who bring a thing into existence. This meaning of ‘producers’ is, 

however, qualified by the second element in the definition of ‘domestic industry’. This element 

identifies the particular products that must be produced by the domestic ‘producers’ in order to qualify 

for inclusion in the ‘domestic industry’. According to the clear and express wording of the text of 

Article 4.1(c), the term ‘domestic industry’ extends solely to the ‘producers (…) of the like or directly 

competitive products’. (emphasis added) The definition, therefore, focuses exclusively on the producers 

of a very specific group of products. Producers of products that are not ‘like or directly competitive 

products’ do not, according to the text of the treaty, form part of the domestic industry.” 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Wheat 

Gluten from the European Communities (US - Wheat Gluten), Demandante: Comunidades 

Europeias, WT/DS166/AB/R, paras. 8.54 

 

Em US - Wheat Gluten, o Painel concluiu que “indústria doméstica” pode consistir de produtores 

nacionais, cuja produção conjunta de produtos similares ou diretamente concorrentes constitua uma 

proporção importante da produção nacional total desses produtos. 

 

Para. 8.54. “[T]he Agreement expressly envisages that, in certain circumstances, the ‘domestic 

industry’ may consist of those domestic producers ‘whose collective output of the like or directly 

competitive products constitutes a major proportion of the total domestic production of those products’. 

This implies that complete data coverage may not always be possible and is not required. While the 

fullest possible data coverage is required in order to maximize the accuracy of the investigation, there 

may be circumstances in a particular case which do not allow an investigating authority to obtain such 

coverage. In this case, the fact that the USITC record included full period data for only two domestic 

producers was partially a result of the fact that Heartland became part of the domestic industry only in 

1996. Furthermore, the profitability data provided by ADM did not pertain specifically to the domestic 

industry under investigation and was therefore excluded.” 

  

Relatório do Painel no caso Dominican Republic - Safeguard Measures on Imports of Polypropylene 

Bags and Tubular Fabric (DR - Safeguard Measures), Demandantes: Costa Rica, Guatemala, 

Honduras e El Salvador, WT/DS418/R, paras. 7.182. 7.187, 7.191 e 7.199 
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O Painel em DR - Safeguard Measures afirmou que não há nada no texto do Artigo 4.1(b) que impeça o 

Painel de levar em consideração o conjunto de todos os produtores do produto para a caracterização da 

indústria doméstica. 

 

Para. 7.182. “In conclusion, the Panel considers that the complainants have failed to show that, by 

including polypropylene bags and tubular fabric in the definition of the product under investigation, the 

Commission acted inconsistently with Articles 3.1, last sentence, and 4.2(c) of the Agreement on 

Safeguards, or that, consequently, the definition of the domestic industry was in this respect inconsistent 

with Articles 4.1(c), 3.1, last sentence, and 4.2(c) of the Agreement on Safeguards.” 

 

Para. 7.187. “In the opinion of the Panel, the use of the term like in the passages cited does not make it 

possible to conclude that the competent authorities necessarily made a finding of likeness within the 

meaning of Article 4.1(c) of the Agreement on Safeguards. Accordingly, the Panel believes that, in the 

investigation in question, the competent authority declared that the domestic product defined and the 

product under investigation were directly competitive.” 

 

Para. 7.191. “The text of Article 4.1(c) of the Agreement on Safeguards establishes that the domestic 

industry has to be defined by reference to “products” that are “like or directly competitive” with respect 

to the imported product. There is nothing in the text of this provision that allows the domestic industry 

to be defined on the basis of a limited portion of these products. If a product is like or directly 

competitive with respect to the imported product, that product must be considered for the purposes of 

defining the domestic industry. Support for this interpretation can be gained by Reading Article 4.1(c) 

of the Agreement on Safeguards within the context of Article 4.1(a). In particular, the determination of 

the domestic industry in terms of a portion of the “like or directly competitive products” could fail to 

establish the existence of a determination of significant overall impairment of the domestic industry as 

required by Article 4.1(a) of the Agreement on Safeguards. In the presente case, the directly competitive 

domestic product was defined on the basis of a portion of the “like or directly competitive products”.” 

 

Para. 7.199. “For these reasons, the Panel considers that, in excluding from the definition of the directly 

competitive domestic product certain like or directly competitive products and, ultimately, producers of 

the like or directly competitive product, the determination of the domestic industry made by the 

competent authorities is inconsistent with the obligations contained in Article 4.1(c) of the Agreement 

on Safeguards.” 

 

4. Artigo 4.2(a) 

 

O Órgão de Apelação em United States - Transitional Safeguard Measure on Combed Cotton Yarn 

from Pakistan (US - Cotton Yarn), Demandante: Paquistão, WT/DS192/AB/R, para. 74 
 

Em US - Cotton Yarn, o Órgão de Apelação concluiu que, em disputas sobre salvaguardas, o standard of 

review (que vem disposto no Artigo 4.2(a)) é o equivalente ao Artigo 11 do DSU, não devendo o painel 

fazer uma revisão de novo. 

 

Para.74. “Our Reports in these disputes under the Agreement on Safeguards spell out key elements of a 

panel's standard of review under Article 11 of the DSU in assessing whether the competent authorities 

complied with their obligations in making their determinations. This standard may be summarized as 

follows: panels must examine whether the competent authority has evaluated all relevant factors; they 

must assess whether the competent authority has examined all the pertinent facts and assessed whether 

an adequate explanation has been provided as to how those facts support the determination; and they 

must also consider whether the competent authority's explanation addresses fully the nature and 

complexities of the data and responds to other plausible interpretations of the data. However, panels 

must not conduct a de novo review of the evidence nor substitute their judgement for that of the 

competent authority.” 
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O Órgão de Apelação em United States - Measures Affecting Imports Of Certain Passenger Vehicle 

And Light Truck Tyres From China (US - Tyres), Demandante: China, WT/DS399/AB/R, paras. 

123-124 e 211 
 

Em US- Tyres, caso em que foi analisado o mecanismo de salvaguarda específica contra a China 

admitida por seu Protocolo de Acessão, pelo qual se exige a configuração de desorganização de 

mercado, o Órgão de Apelação concluiu que o Artigo 11 do DSU proíbe ao painel ir além das 

informações que constam da investigação, devendo somente afirmar se a conclusão da autoridade 

investigadora nacional foi razoável e adequada. 

 

Para. 123. “Article 11 of the DSU sets out the standard of review applicable in WTO panel 

proceedings. It is well established that, in examining an investigating authority's determination, a panel 

must neither conduct a de novo review nor simply defer to the conclusions of the investigating authority.  

Rather, a panel should examine whether the conclusions reached by the investigating authority are 

reasoned and adequate in the light of the evidence on the record and other plausible alternative 

explanations. A panel's examination of an investigating authority's conclusions must be critical, and be 

based on the information contained in the record and the explanations given by the authority in its 

published report. As the Appellate Body has explained, what is “adequate” will depend on the facts and 

circumstances of the particular case and the claims made. In US – Lamb, the Appellate Body provided 

guidance on how panels should assess the conclusions of national investigating authorities under Article 

4.2(a) of the Agreement on Safeguards: A panel must find, in particular, that an explanation is not 

reasoned, or is not adequate, if some alternative explanation of the facts is plausible, and if the 

competent authorities' explanation does not seem adequate in the light of that alternative explanation. 

Thus, in making an “objective assessment” of a claim under Article 4.2(a), panels must be open to the 

possibility that the explanation given by the competent authorities is not reasoned or adequate.” 

(original emphasis) 

 

Para. 124. “In articulating the standard of review that it applied in this dispute, the Panel referred to, 

and quoted from, the above guidance of the Appellate Body, and made certain additional statements. 

Importantly, the Panel recalled that the standard of review to be applied by a panel in a given case is 

also a function of the substantive provisions of the specific covered agreement that is at issue in the 

dispute, and thus “must be understood in the light of the obligations of the particular covered agreement 

at issue”. The Panel noted that, under Paragraph 16.4 of China's Accession Protocol, an investigating 

authority is required to “consider objective factors” in determining whether market disruption exists, 

and that, under Paragraph 16.5, the importing Member “shall provide written notice of the decision to 

apply a measure, including the reasons for such measure”. The Panel further observed that “a panel's 

standard of review is necessarily distinct from the substantive and procedural obligations of the 

investigating authority.” On this basis, the Panel considered that, in order to review whether the 

reasoning of the USITC was adequate, the Panel was required to “assess whether the reasoning provided 

by the USITC in its determination seem[ed] adequate in light of plausible alternative explanations of the 

record evidence or data advanced by China in this proceeding.” The USITC made an affirmative 

determination that certain passenger vehicle and light truck tyres from China are being imported into the 

United States in such increased quantities or under such conditions as to cause market disruption. In the 

present case, the Panel was therefore required to assess whether the USITC provided a reasoned and 

adequate explanation to support this determination.” 

 

Para. 211. “As the above reasoning suggests, the Panel upheld the USITC's conclusion that there were 

no distinct dividing lines between tiers 1, 2, and 3 of the US replacement market on the basis of findings 

made by the dissenting USITC commissioners, and on the basis of a statement by one Chinese producer 

before the USITC. However, as noted earlier, the proper standard of review under Article 11 of the DSU 

required the Panel to establish whether the USITC provided a reasoned and adequate explanation for its 

affirmative finding of market disruption. The separate views of any dissenting commissioners are not 

part of the USITC's determination that market disruption exists. Accordingly, insofar as the Panel relied 

on the views of the dissenting USITC commissioners to support its finding that the USITC provided a 

reasoned and adequate explanation for its determination that subject imports were a significant cause of 
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material injury under Paragraph 16.4, including the USITC's assessment of the conditions of 

competition in the US market, the Panel was in error.” 

 

a) “Avaliarão todos os fatores relevantes” 

 

(i) Consideração da informação mais recente 

 

Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R, para. 8.213 

 

Em Argentina - Footwear, o Painel concluiu que ao exigir a consideração de todas as informações 

“relevantes”, o Acordo sobre Salvaguardas exige a consideração das informações mais recentes, 

disponíveis no momento da investigação. 

 

Para. 8.213. “Regarding the treatment of the 1996 data, we note that although these data were gathered 

during the normal course of the investigation, in most instances Argentina’s evaluation and conclusions 

regarding the different injury factors were based only on data through 1995. We recall here Article 

4.2(a)’s requirement that “all relevant factors” must be considered.  In our view, in the context of a 

safeguard investigation, the most relevant information is certainly the most recent. We must emphasise 

here that we do not find that an investigating authority must continuously update the data in its 

investigation.  Such a requirement would be unnecessarily burdensome and difficult to administer. 

Rather we believe that in requiring consideration of all “relevant” information, the Agreement requires 

consideration of the most recent information available at the time the investigation is conducted. Where, 

as here, such data are available, we believe that they must be fully taken into consideration in the 

investigation; in the absence of adequate explanation by the investigating authority, they cannot simply 

be disregarded.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, paras. 138-139 
 

Em US - Lamb, o Órgão de Apelação concluiu que, embora os dados do passado mais recente tenham 

grande importância, as autoridades competentes devem considerá-los em relação a todo o período de 

investigação. 

 

Para. 138. “However, we believe that, although data from the most recent past has special importance, 

competent authorities should not consider such data in isolation from the data pertaining to the entire 

period of investigation. The real significance of the short-term trends in the most recent data, evident at 

the end of the period of investigation, may only emerge when those short-term trends are assessed in the 

light of the longer-term trends in the data for the whole period of investigation. If the most recent data is 

evaluated in isolation, the resulting picture of the domestic industry may be quite misleading. For 

instance, although the most recent data may indicate a decline in the domestic industry, that decline may 

well be a part of the normal cycle of the domestic industry rather than a precursor to clearly imminent 

serious injury. Likewise, a recent decline in economic performance could simply indicate that the 

domestic industry is returning to its normal situation after an unusually favourable period, rather than 

that the industry is on the verge of a precipitous decline into serious injury. Thus, we believe that, in 

conducting their evaluation under Article 4.2(a), competent authorities cannot rely exclusively on data 

from the most recent past, but must assess that data in the context of the data for the entire investigative 

period.” 

 

Para. 139. “In this case, the Panel interpreted Article 4.2(a) of the Agreement on Safeguards  to mean 

that the USITC was entitled to “base its determination” of a “threat of serious injury” on data pertaining 

to the last 21 months of the five year  period of investigation.  In our view, as we will see below, the 

Panel's interpretation of the temporal aspects of the competent authorities' evaluation, under 
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Article 4.2(a), placed too much emphasis on certain data from the most recent past, while neglecting 

other, even more recent data. Also, the Panel did not ensure that the data was assessed in the context of 

the data for the entire period of investigation. The Panel's approach improperly excluded the possibility 

that short-term trends in the data, evident in the last 21 months of the period of investigation, could 

possibly be a misleading indicator of the likely future state of the domestic industry, when viewed in the 

context of the data for the entire period of investigation.” 

 

(ii) Suficiência dos dados 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Certain Steel Products (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, para. 132 
 

Em US - Lamb, o Órgão de Apelação concluiu que autoridades competentes não precisam, em cada 

caso, ter diante de si os dados referentes a todos os produtores nacionais cuja produção, em conjunto, 

constitui uma parte importante da indústria nacional. De acordo com o referido Órgão, os dados diante 

das autoridades competentes precisam, apenas, ser suficientemente representativos para dar uma 

imagem verdadeira da indústria nacional. 

 

Para. 132. “We do not wish to suggest that competent authorities must, in every case, actually have 

before them data pertaining to all those domestic producers whose production, taken together, 

constitutes a major proportion of the domestic industry. In some instances, no doubt, such a requirement 

would be both impractical and unrealistic. Rather, the data before the competent authorities must be 

sufficiently representative to give a true picture of the “domestic industry”. What is sufficient in any 

given case will depend on the particularities of the “domestic industry” at issue. In this case, the Panel's 

conclusion that the data before the USITC was not sufficiently representative is, in our view, a finding 

that turns on the particularities of the United States' lamb meat industry, as defined by the USITC, and 

we see no reason to disturb this finding of the Panel. We note, moreover, that the USITC itself 

acknowledged that the data before it for growers did not represent a “statistically valid sample.”  

 

(iii) Palavra “todos” de “todos os fatores relevantes” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: 

Comunidades Europeias, WT/DS166/AB/R, paras. 51 e 72-73 

 

Em US - Wheat Gluten, o Órgão de Apelação concluiu que o uso da palavra “todos” na frase “todos os 

fatores relevantes” do Artigo 4.2(a) indica que o efeito de qualquer fator pode ser relevante para a 

determinação das autoridades competentes, independentemente de determinado fator se referir 

especificamente às importações, ou a indústria nacional em geral. 

 

Para. 51. “In this appeal, we are asked to address further the scope of the competent authorities' 

obligation, under Article 4.2(a), to evaluate “all relevant factors”. (emphasis added) The word “all” has 

a broad meaning which, if read alone, would suggest that the scope of the obligation on the competent 

authorities to evaluate “relevant factors” is without limits or exceptions. However, the word cannot, of 

course, be read in isolation. As the European Communities acknowledges, the text of Article 4.2(a) 

itself imposes certain explicit qualifications on the obligation to evaluate “all relevant factors” as it 

states that competent authorities need only evaluate factors which are “objective and quantifiable” and 

which “[have] a bearing on the situation of that industry”.” 

 

Para. 72. “The use of the word ‘all’ in the phrase ‘all relevant factors’ in Article 4.2(a) indicates that the 

effects of any factor may be relevant to the competent authorities’ determination, irrespective of 

whether the particular factor relates to imports specifically or to the domestic industry more generally. 

This conclusion is borne out by the list of factors which Article 4.2(a) stipulates are, ‘in particular’, 
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relevant to the determination. This list includes factors that relate both to imports specifically and to the 

overall situation of the domestic industry more generally. The language of the provision does not 

distinguish between, or attach special importance or preference to, any of the listed factors. In our view, 

therefore, Article 4.2(a) of the Agreement on Safeguards suggests that all these factors are to be 

included in the determination and that the contribution of each relevant factor is to be counted in the 

determination of serious injury according to its ‘bearing’ or effect on the situation of the domestic 

industry. Thus, we consider that Article 4.2(a) does not support the Panel’s conclusion that some of the 

‘relevant factors’ - those related exclusively to increased imports - should be counted towards an 

affirmative determination of serious injury, while others - those not related to increased imports — 

should be excluded from that determination.” 

 

Para. 73. “We believe that Articles 4.2(a) and 4.2(b) of the Agreement on Safeguards must be given a 

mutually consistent interpretation, particularly in light of the explicit textual connection between these 

two provisions. According to the opening clause of Article 4.2(b) - “The determination referred to in 

subparagraph (a) shall not be made unless …” - both provisions lay down rules governing a single 

determination, made under Article 4.2(a). In our view, it would contradict the requirement in Article 

4.2(a) to evaluate - and, thereby, include in the determination — the ‘bearing’ or effect all the relevant 

factors have on the domestic industry, if those same effects, caused by those same factors, were, with 

the exception of increased imports, to be excluded under Article 4.2(b), as the Panel suggested.” 

 

(iv) Todos os fatores relevantes que tenham relação com: 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: 

Comunidades Europeias, WT/DS166/AB/R, para. 71 

 

Em US - Wheat Gluten, o Órgão de Apelação concluiu que as autoridades competentes devem analisar 

todos os fatores relevantes, que tenham relação, ou influência, ou efeito na situação da indústria 

doméstica. 

 

Para. 71. “We consider that Article 4.2(a) of the Agreement on Safeguards, which is explicitly referred 

to in Article 4.2(b), indicates that “other factors” have to be taken into account in the competent 

authorities' determination of serious injury. Article 4.2(a) sets forth the factors which the competent 

authorities “shall evaluate” in “determin[ing] whether increased imports have caused or are threatening 

to cause serious injury to a domestic industry…”. Under that provision, the competent authorities must 

evaluate “all relevant factors … having a bearing on the situation of [the] industry”. (emphasis added) 

In evaluating the relevance of a particular factor, the competent authorities must, therefore, assess the 

“bearing”, or the “influence” or “effect” that factor has on the overall situation of the domestic industry, 

against the background of all the other relevant factors.” 

 

b) “Análise de tendência das importações” 

 

Relatório do Órgão de Apelação no caso Argentina - Safeguard Measures on Imports of Footwear 

(Argentina - Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R, paras. 129 e 144 
 

Em Argentina - Footwear, o Órgão de Apelação concluiu que uma análise das tendências intervenientes 

na importação durante o período de investigação é indispensável. 

 

Para. 129. “[W]ith the Panel that the specific provisions of Article 4.2(a) require that ‘the rate and 

amount of the increase in imports (…) in absolute and relative terms’ (…) must be evaluated. Thus, we 

do not dispute the Panel’s view and ultimate conclusion that the competent authorities are required to 

consider the trends in imports over the period of investigation (rather than just comparing the end 

points) under Article 4.2(a).” 
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Para. 144. “We see no reason to disagree with the Panel's interpretation that the words “rate and 

amount” and “changes” in Article 4.2(a) mean that “the trends - in both the injury factors and the 

imports - matter as much as their absolute levels.” 

 

c) “Nexo de causalidade” 

 

Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R, paras. 8.237-8.238 

 

Em Argentina - Footwear, o Painel concluiu que a relação entre os movimentos das importações (em 

volume e market share) e os movimentos dos fatores de dano deve ser central para uma análise da 

causalidade e sua determinação. 

 

Para. 8.237. “In making our assessment of the causation analysis and finding, we note in the first 

instance that Article 4.2(a) requires the authority to consider the “rate” (i.e., direction and speed) and 

“amount” of the increase in imports and the share of the market taken by imports, as well as the 

“changes” in the injury factors (sales, production, productivity, capacity utilisation, profits and losses, 

and employment) in reaching a conclusion as to injury and causation.  As noted above we consider that 

this language means that the trends - in both the injury factors and the imports - matter as much as their 

absolute levels. In the particular context of a causation analysis, we also believe that this provision 

means that it is the relationship between the movements in imports (volume and market share) and the 

movements in injury factors that must be central to a causation analysis and determination.” 

 

Para. 8.238. “In practical terms, we believe therefore that this provision means that if causation is 

present, an increase in imports normally should coincide with a decline in the relevant injury factors. 

While such a coincidence by itself cannot prove causation (because, inter alia, Article 3 requires an 

explanation – i.e., “findings and reasoned conclusions”), its absence would create serious doubts as to 

the existence of a causal link, and would require a very compelling analysis of why causation still is 

present.” 

 
Relatório do Painel no caso Chile - Price Band System and Safeguard Measures Relating to Certain 

Agricultural Products (Chile - Price Band System), Demandante: Argentina, WT/DS207/R, para. 

7.177 

 

Em Chile - Price Band System, o Painel concluiu que a existência do nexo de causalidade entre o 

aumento das importações de determinado produto e o sério dano, ou ameaça, deve ser demonstrado, e 

que, quando outros fatores causarem dano à indústria doméstica, tal dano não poderá ser atribuído ao 

aumento das importações. 

 

Para. 7.177. “In any event, we recall that, pursuant to Articles 2 and 4.2 of the Agreement on 

Safeguards, the existence of the causal link between increased imports of the product concerned and 

serious injury or threat thereof must be demonstrated, and that, when factors other than increased 

imports are causing injury to the domestic industry, such injury shall not be attributed to increased 

imports. In this case, Chile's analysis of causality was strictly limited to its statement that international 

prices, import prices and domestic prices are linked. Further, the CDC's report at no point reflects any 

consideration as to the possible effects on the domestic industries concerned of factors other than 

increased imports. We consider that such a cursory one-sentence analysis is insufficient to demonstrate 

the existence of a causal link between increased imports and threat of serious injury. Moreover, injury 

must be caused or threatened by increased imports, not decreasing international prices. Declining 

international prices may be a factor in a causal analysis but mere consideration of such declining 

international prices cannot be substituted for such a causal analysis, which, of course, was not done 

here.  We therefore find that the CDC failed to properly establish a causal link, as required by Articles 

2.1 and 4.2 of the Agreement on Safeguards.” 
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d) “Consideração de ‘todos os fatores relevantes’ no caso de indústria nacional segmentada” 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, para. 7.58 

 

Em Korea - Dairy, o Painel concluiu que ao considerar cada um dos fatores enumerados no Artigo 4.2 

do Acordo sobre Salvaguardas, entre outros fatores considerados relevantes, a autoridade investigadora 

tem duas opções: (i) para cada fator, a autoridade investigadora deve considerá-la igual para todos os 

segmentos; ou, se decidir examiná-la por apenas um ou alguns segmentos, (ii) deve fornecer uma 

explicação de como o(s) segmento(s) escolhido(s) é (são) objetivamente representativo(s) de toda a 

indústria. 

 

Para. 7.58. “[T]he definition of the domestic industry in this case as comprising two different segments 

of the dairy products market has consequences for the evaluation of the situation of the industry. In 

assessing the serious injury to the whole domestic industry, we find that it is acceptable to analyse 

distinct market segments but, as stated above, all factors listed in Article 4.2 must be addressed. In 

considering each of the factors listed in Article 4.2, and any others found to be relevant by the authority, 

the investigating authority has two options: for each factor, the investigating authority can consider it 

either for all segments, or if it decides to examine it for only one or some segment(s), it must provide an 

explanation of how the segment(s) chosen is (are) objectively representative of the whole industry (…). 

Our point here is that an analysis of only a segment of the domestic industry, without any explanation of 

its significance for the whole industry, will not satisfy the requirements of the Agreement on 

Safeguards.” 

 

Relatório do Painel no caso United States – Safeguard Measure on Imports of Fresh, Chilled or 

Frozen Lamb (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/R e 

WT/DS178/R, paras. 7.141 e 7.177 

 

Em US - Lamb, o Painel concluiu que uma investigação de determinados fatores de dano em relação, 

apenas, a determinados segmentos, seria suficiente para satisfazer os requisitos do Artigo 4.2(a) do 

Acordo sobre Salvaguardas, caso haja uma explicação adequada. 

 

Para. 7.141. “An initial issue before us is whether, accepting arguendo the USITC’s industry definition, 

all factors need to be investigated in detail for all identified industry segments (i.e., growers, feeders, 

packers and breakers) or whether an investigation of certain injury factors with respect to particular 

segments only would be sufficient to meet the requirements of SG Article 4.2(a). In the light of the 

general standard of review, as it applies to contingent trade remedy cases, we consider the latter as 

sufficient if there is an adequate explanation in the report published by the USITC, of (i) why conclusive 

inferences from the data concerning one industry segment can be drawn for another industry segment, 

or (ii) why the factual constellation in the particular industry segment in the given case does not permit 

data collection (i.e., not a ‘factor of a objective and quantifiable nature’), or (iii) renders a certain injury 

factor not probative in the circumstances of a particular industry segment (i.e., not a factor ‘having a 

bearing on the situation of that industry’ within the meaning of SG Article 4.2(a)).” 

 

Para. 7.177. “[W]here the USITC did not collect data concerning a particular injury factor with respect 

to all industry segments, the USITC report provides an adequate explanation for that. Either the USITC 

report explains how inferences can be drawn from the data collected with regard to one segment for 

another segment for which data were not collected, or it explains why, in the circumstances of the 

particular industry segment at issue, the collection of data of an objective and quantifiable nature was 

not possible, or it explains why a specific injury factor is not probative for that segment.” 

 

5. Artigo 4.2(b) 

 

a) “Abordagem geral à análise de causa” 
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Relatório do Órgão de Apelação em United States - Definitive Safeguard Measures on Imports of 

Wheat Gluten from the European Communities (US - Wheat Gluten) Demandante: Comunidades 

Europeias, WT/DS166/AB/R, paras. 66-69 
 

Em US - Wheat Gluten, o Órgão de Apelação concluiu que a linguagem do Artigo 4.2(b), como um 

todo, sugere que “a relação de causalidade” entre o aumento das importações e o sério dano pode existir, 

embora outros fatores também estejam contribuindo, ao mesmo tempo, para a situação da indústria 

doméstica. 

 

Para. 66. “In essence, the Panel has read Article 4.2(b) of the Agreement on Safeguards as establishing 

that increased imports must make a particular contribution to causing the serious injury sustained by the 

domestic industry. The level of the contribution the Panel requires is that increased imports, looked at 

‘alone’, ‘in and of themselves’, or ‘per se’, must be capable of causing injury that is ‘serious’. It seems 

to us that the Panel arrived at this interpretation through the following steps of reasoning: first, under the 

first sentence of Article 4.2(b), there must be a ‘causal link’ between increased imports and serious 

injury; second, the non-’attribution’ language of the last sentence of Article 4.2(b) means that the effects 

caused by increased imports must be distinguished from the effects caused by other factors; third, the 

effects caused by other factors must, therefore, be excluded totally from the determination of serious 

injury so as to ensure that these effects are not ‘attributed’ to the increased imports; fourth, the effects 

caused by increased imports alone, excluding the effects caused by other factors, must, therefore, be 

capable of causing serious injury.” 

 

Para. 67. “We begin our reasoning with the first sentence of Article 4.2(b). That sentence provides that 

a determination ‘shall not be made unless [the] investigation demonstrates … the existence of the causal 

link between increased imports … and serious injury or threat thereof.’ (emphasis added) Thus, the 

requirement for a determination, under Article 4.2(a), is that ‘the causal link’ exists. The word ‘causal’ 

means ‘relating to a cause or causes’, while the word ‘cause’, in turn, denotes a relationship between, at 

least, two elements, whereby the first element has, in some way, ‘brought about’, ‘produced’ or 

‘induced’ the existence of the second element. The word ‘link’ indicates simply that increased imports 

have played a part in, or contributed to, bringing about serious injury so that there is a causal 

‘connection’ or ‘nexus’ between these two elements. Taking these words together, the term ‘the causal 

link’ denotes, in our view, a relationship of cause and effect such that increased imports contribute to 

‘bringing about’, ‘producing’ or ‘inducing’ the serious injury. Although that contribution must be 

sufficiently clear as to establish the existence of ‘the causal link’ required, the language in the first 

sentence of Article 4.2(b) does not suggest that increased imports be the sole cause of the serious injury, 

or that ‘other factors’ causing injury must be excluded from the determination of serious injury. To the 

contrary, the language of Article 4.2(b), as a whole, suggests that ‘the causal link’ between increased 

imports and serious injury may exist, even though other factors are also contributing, ‘at the same 

time’, to the situation of the domestic industry.” 

  

Para. 68. “It is precisely because there may be several factors, besides increased imports, contributing 

simultaneously to the situation of the domestic industry that the last sentence of Article 4.2(b) states that 

competent authorities shall not … attribute’ to increased imports injury caused by other factors. The 

opening clause of that sentence indicates, to us, that this sentence provides rules that apply when 

‘increased imports’ and certain ‘other factors’ are, together, ‘causing injury’ to the domestic industry ‘at 

the same time’. The last clause of the sentence stipulates that, in that situation, the injury caused by 

other factors shall not be attributed to increased imports’. (emphasis added) Synonyms for the word 

‘attribute’ include ‘assign’ or ‘ascribe’. Under the last sentence of Article 4.2(b), we are concerned with 

the proper ‘attribution’, in this sense, of ‘injury’ caused to the domestic industry by ‘factors other than 

increased imports’. Clearly, the process of attributing injury’, envisaged by this sentence, can only be 

made following a separation of the ‘injury’ that must then be properly ‘attributed’. What is important in 

this process is separating or distinguishing the effects caused by the different factors in bringing about 

the ‘injury’.” 
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Para. 69. “Article 4.2(b) presupposes, therefore, as a first step in the competent authorities’ examination 

of causation, that the injurious effects caused to the domestic industry by increased imports are 

distinguished from the injurious effects caused by other factors. The competent authorities can then, as a 

second step in their examination, attribute to increased imports, on the one hand, and, by implication, to 

other relevant factors, on the other hand, ‘injury’ caused by all of these different factors, including 

increased imports. Through this two stage process, the competent authorities comply with Article 4.2(b) 

by ensuring that any injury to the domestic industry that was actually caused by factors other than 

increased imports is not ‘attributed’ to increased imports and is, therefore, not treated as if it were injury 

caused by increased imports, when it is not. In this way, the competent authorities determine, as a final 

step, whether ‘the causal link’ exists between increased imports and serious injury, and whether this 

causal link involves a genuine and substantial relationship of cause and effect between these two 

elements, as required by the Agreement on Safeguards.” 

 

b) “Coincidência de tendências” 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Wheat 

Gluten from the European Communities (US - Wheat Gluten), Demandante: Comunidades 

Europeias, WT/DS166/R, para. 8.101 
 

Em US - Wheat Gluten, o Painel concluiu que a falta de coincidência do movimento de cada um dos 

fatores de dano, em relação às importações, não impede uma constatação de nexo de causalidade entre o 

aumento das importações e o sério dano. 

 

Para. 8.101. “[I]n light of the overall coincidence of the upward trend in increased imports and the 

negative trend in injury factors over the period of investigation, the existence of slight absences of 

coincidence in the movement of individual injury factors in relation to imports would not preclude a 

finding by the USITC of a causal link between increased imports and serious injury.” 

 

Relatório do Painel no caso United States - Safeguard Measures on Imports of Certain Steel 

Products (US - Steel), Demandante: Comunidades Europeias - WT/DS248/R; Japão - 

WT/DS249/R; República da Coréia - WT/DS251/R; China - WT/DS252/R; Suíça - WT/DS253/R; 

Noruega - WT/DS254/R; Nova Zelândia - WT/DS258/R; Brasil - WT/DS259/R, paras. 10.299-

10.312 

 

Em US - Steel, o Painel fez uma análise do termo “coincidência” para afirmar que se refere à relação 

temporal entre os movimentos nas importações e nos fatores de dano e desenvolve papel fundamental na 

constatação do nexo causal. 

 

Para. 10.299. “Firstly, that the term ‘coincidence’ refers to the relationship between the movements in 

imports and the movements in injury factors. The panel and Appellate Body made it clear that, in 

considering movements in imports, it is necessary to look at movements in import volumes and import 

market shares. In our view, the word ‘coincidence’ in the current context refers to the temporal 

relationship between the movements in imports and the movements in injury factors. In other words, 

upward movements in imports should normally occur at the same time as downward movements in 

injury factors in order for coincidence to exist. We note that, below, we qualify these comments to take 

account of cases where a lag exists between the influx of imports and the manifestation of the effects of 

injury suffered by the domestic industry.” 

 

Para. 10.300. “Secondly, the above indicates that the Appellate Body considers that ‘coincidence’ 

between movements or trends in imports and movements or trends in the relevant injury factors plays a 

‘central’ role in determining whether or not a causal link exists. Indeed, both the panel and the Appellate 

Body in Argentina - Footwear (EC) stated that the relationship between the movements in imports and 

the movements in injury factors must be central to a causation analysis. We also note that the same 

panel, supported by the Appellate Body, (Appellate Body Report, Argentina - Footwear (EC), para. 
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144) went on to state that ‘[I]n practical terms, we believe therefore that [Article 4.2(a)] means that if 

causation is present, an increase in imports normally should coincide with a decline in the relevant 

injury factors’ (Panel Report, Argentina - Footwear (EC), para. 8.238).” 

 

Para. 10.301. “The Panel is of the view that since coincidence is ‘central’ to a causation analysis, a 

competent authority should ‘normally’ undertake a coincidence analysis when determining the existence 

of a causal link. We believe that in situations where the effects of injurious factors other than increased 

imports have not been attributed to increased imports, overall clear coincidence between movements in 

imports and movements in injury factors will provide a competent authority with an adequate basis upon 

which to conclude that a genuine and substantial relationship of cause and effect between increased 

imports and serious injury exists.” 

 

Para. 10.302. “As mentioned, the Panel is also of the view that overall coincidence is what matters and 

not whether coincidence or lack thereof can be shown in relation to a few select factors which the 

competent authority has considered. We refer in this regard to the panel’s decision in US - Wheat 

Gluten, where it stated that: 

  
[I]n light of the overall coincidence of the upward trend in increased 

imports and the negative trend in injury factors over the period of 

investigation, the existence of slight absences of coincidence in the 

movement of individual injury factors in relation to imports would not 

preclude a finding by the USITC of a causal link between increased 

imports and serious injury’.” 

 

Para. 10.303. “By absence of coincidence we mean situations where coincidence does not exist or an 

analysis of coincidence has not been undertaken. In this regard, we agree with statements made by the 

panel and Appellate Body in Argentina - Footwear (EC) and the panel in US - Wheat Gluten, that 

coincidence in movements in imports and the movements in injury factors would ordinarily tend to 

support a finding of causation, while the absence of such coincidence would ordinarily tend to detract 

from such a finding and would require a compelling explanation as to why a causal link is still present.” 

  

Para. 10.304. “We also recall that the panel in Argentina - Footwear (EC), supported by the Appellate 

Body, (Panel Report, Argentina - Footwear (EC), para. 8.238; Appellate Body Report, Argentina - 

Footwear (EC), para. 144) as well as the panel in US - Wheat Gluten, (Panel Report, US - Wheat Gluten, 

para. 8.95) noted that, in situations where a causal link exists, ‘an increase in imports normally should 

coincide with a decline in the relevant injury factors’ and ‘coincidence … would ordinarily tend to 

support a finding of causation.’ In our view, even when coincidence does not exist or an analysis of 

coincidence has not been undertaken, a competent authority may still be able to demonstrate the 

existence of a causal link if it can offer a compelling explanation that such causal link exists.” 

  

Para. 10.305. “The Panel emphasizes that the Appellate Body in Argentina - Footwear (EC) upheld the 

panel’s statement that ‘coincidence by itself cannot prove causation’ (emphasis added) (Panel Report, 

Argentina - Footwear (EC), paras. 8.237–8.238; Appellate Body Report, Argentina - Footwear (EC), 

para. 144). The Panel considers that there are situations where a coincidence analysis may not suffice to 

prove causation or where the facts may not support a clear finding of coincidence and that, therefore, 

such situations may call for further demonstration of the existence of a causal link. Indeed, there may be 

situations where a competent authority, as part of its overall demonstration of the existence of a causal 

link, undertakes different analyses, with a view to proving that a genuine and substantial relationship of 

cause and effect exists between increased imports and serious injury.” 

 

Para. 10.306. “In our view, there may be cases where: (i) a coincidence analysis has been undertaken 

and shows clear coincidence between movements in imports and movements in injury factors; (ii) as 

part of its overall demonstration of causal link, the competent authority has undertaken, inter alia, a 

coincidence analysis which, in and of itself, does not fully demonstrate the existence of a causal link and 

further analysis is undertaken; (iii) a coincidence analysis has been undertaken (with or without any 
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other analysis) but it does not demonstrate any coincidence; and, finally, (iv) a coincidence analysis has 

not been undertaken but other analytical tools have been used with a view to proving a causal link.” 

Para. 10.307. “We are of the view that in all cases, the competent authority must provide a reasoned 

and adequate explanation of its causal link findings. In the first case (i), assuming fulfilment of the non-

attribution requirement, when clear coincidence exists, no further analysis is required of the competent 

authority and the Panel will confine its review to the coincidence analysis. In the second case (ii), the 

Panel will examine both the coincidence analysis and the other analysis undertaken by the competent 

authority with a view to assessing whether the competent authority has provided a reasoned and 

adequate explanation that, overall, a genuine and substantial relationship of cause and effects exists 

between increased imports and serious injury.” 

  

Para. 10.308. “In cases (iii) and (iv), the competent authority should explain the absence of coincidence 

or why a coincidence analysis was not undertaken and provide, in particular, a compelling explanation 

as to why a causal link exists notwithstanding the absence of coincidence. Ultimately, it is for the 

competent authority to decide upon the analytical tool it considers most appropriate to perform this 

compelling analysis in demonstrating the existence of a causal link.” 

 

Para. 10.309. “More particularly, the United States has argued that a lag or delay in the manifestation of 

certain injury factors may be attributed to the delayed effect of increased imports on certain factors, 

such as employment and bankruptcy (United States’ first written submission, paras. 446, 448 and 449; 

United States’ second written submission, paras. 119–122). A number of the complainants argue, on the 

other hand, that the nature of the markets involved in the present case is such that such a lag effect could 

not exist. They submit that the effect of the increased imports should be felt immediately and that a lag 

of two years, which they submit existed in the present case, is too long.” 

  

Para. 10.310. “The Panel considers that the argument by the United States of a lag between the 

increased imports and the manifestation of the effects of such increased imports on the domestic 

industry may have merit in certain cases. More particularly, in our view, there may be instances in 

which injury may be suffered by an industry at the same point in time as the influx of increased imports. 

However, the injury that is caused at that point in time may not become apparent until some later point 

in time. In other words, there may be a lag between the influx of imports and the manifestation of the 

injurious effects on the domestic industry of such an influx.” 

  

Para. 10.311. “We find support for this view from the panel’s decision in Egypt - Steel Rebar. There, 

the panel rejected Turkey’s contention that there must be a strict temporal connection between the 

dumped imports and any injury being suffered by the industry, noting that this argument: 

  
[R]est[ed] on the quite artificial assumption that the market instantly 

absorbs, and reacts to, imports the moment they enter the territory of the 

importing company. Such an assumption implicitly rests on the 

existence of so-called ‘perfect information’ in the market (i.e., that all 

actors in the market are instantly aware of all market signals). 

Nevertheless, we note that, in that case, the lag between the effects of 

imports on a market that the panel suggested was acceptable was, at 

most, a year in duration.” 

  

Para. 10.312. “The Panel considers that there are limits in temporal terms on the length of lags between 

increased imports and the manifestation of the effects that are acceptable for the purposes of a 

coincidence analysis under Article 4.2(b) of the Agreement on Safeguards. The limits that apply would, 

undoubtedly, vary from industry to industry and factor to factor. Generally speaking, the more rigid the 

market structure associated with a particular industry, the more likely a lag in effects would exist, at 

least in relation to some factors. Conversely, the more competitive the market structure, the less tenable 

it is that lagged effects could be expected. In addition, the Panel considers that while lags may be 

expected in relation to some factors (for example, employment), lags in the manifestation of effects are 

less likely to exist in relation to other injury factors such as production, inventories and capacity 

utilization, which, ordinarily, would react relatively quickly to changes taking place in the market, such 
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as an influx of imports if increased imports are causing serious injury. If the competent authority does 

rely upon a lag as between the increased imports and the injury factors, we consider that such a lag must 

be fully explained by the competent authority on the basis of objective data.” 

 

c) “Fatores alheios ao aumento de importações” 

 

Relatório do Órgão de Apelação no caso United States - Safeguard Measure on Imports of Fresh, 

Chilled or Frozen Lamb (US - Lamb), Demandantes: Nova Zelândia e Austrália, WT/DS177/AB/R 

e WT/DS178/AB/R, paras. 178-181 e 186 
 

Em US - Lamb, o Órgão de Apelação concluiu que o Acordo sobre Salvaguardas não exige que o 

aumento das importações seja “suficiente” para causar ou ameaçar causar um sério dano. Nem mesmo 

exige que o aumento das importações, por si só, seja capaz de causar ou ameaçar causar um sério dano. 

 

Para. 178. “[s]imply describe a logical process for complying with the obligations relating to causation 

set forth in Article 4.2(b). These steps are not legal ‘tests’ mandated by the text of the Agreement on 

Safeguards, nor is it imperative that each step be the subject of a separate finding or a reasoned 

conclusion by the competent authorities. Indeed, these steps leave unanswered many methodological 

questions relating to the non-attribution requirement found in the second sentence of Article 4.2(b).” 

 

Para. 179. “(…) Article 4.2(b) states expressly that injury caused to the domestic industry by factors 

other than increased imports ‘shall not be attributed to increased imports.’ In a situation where several 

factors are causing injury ‘at the same time’, a final determination about the injurious effects caused by 

increased imports can only be made if the injurious effects caused by all the different causal factors are 

distinguished and separated. Otherwise, any conclusion based exclusively on an assessment of only one 

of the causal factors - increased imports - rests on an uncertain foundation, because it assumes that the 

other causal factors are not causing the injury which has been ascribed to increased imports. The non-

attribution language in Article 4.2(b) precludes such an assumption and, instead, requires that the 

competent authorities assess appropriately the injurious effects of the other factors, so that those effects 

may be disentangled from the injurious effects of the increased imports. In this way, the final 

determination rests, properly, on the genuine and substantial relationship of cause and effect between 

increased imports and serious injury.” 

  

Para. 180. “As we said in our Report in, the non-attribution language in Article 4.2(b) United States - 

Wheat Gluten Safeguard indicates that, logically, the final identification of the injurious effects caused 

by increased imports must follow a prior separation of the injurious effects of the different causal 

factors. If the effects of the different factors are not separated and distinguished from the effects of 

increased imports, there can be no proper assessment of the injury caused by that single and decisive 

factor. As we also indicated, the final determination about the existence of ‘the causal link’ between 

increased imports and serious injury can only be made after the effects of increased imports have been 

properly assessed, and this assessment, in turn, follows the separation of the effects caused by all the 

different causal factors.” 

 

Para. 181. “We emphasize that the method and approach WTO Members choose to carry out the 

process of separating the effects of increased imports and the effects of the other causal factors is not 

specified by the Agreement on Safeguards. What the Agreement requires is simply that the obligations 

in Article 4.2 must be respected when a safeguard measure is applied.” 

 

Para. 186. “In the absence of any meaningful explanation of the nature and extent of the injurious 

effects of these six “other” factors, it is impossible to determine whether the USITC properly separated 

the injurious effects of these other factors from the injurious effects of the increased imports. It is, 

therefore, also impossible to determine whether injury caused by these other factors has been attributed 

to increased imports. In short, without knowing anything about the nature and extent of the injury 

caused by the six other factors, we cannot satisfy ourselves that the injury deemed by the USITC to have 
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been caused by increased imports does not include injury which, in reality, was caused by these 

factors.” 

  

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe (US - Line Pipe), Demandante: República da Coreia, 

WT/DS202/AB/R, paras. 214-217 

 

Em US - Line Pipe, o Órgão de Apelação concluiu que as autoridades competentes devem separar e 

distinguir os efeitos danosos decorrentes do aumento das importações dos efeitos danosos decorrentes 

dos demais fatores. 

  

Para. 214. “These statements in US - Hot-Rolled Steel provide guidance for us here. As we noted in that 

appeal: ‘[a]lthough the text of the Agreement on Safeguards on causation is by no means identical to 

that of the Anti-Dumping Agreement, there are considerable similarities between the two Agreements as 

regards the non-attribution language.’ We then went on to say that ‘adopted panel and Appellate Body 

reports relating to the non-attribution language in the Agreement on Safeguards can provide guidance in 

interpreting the non-attribution language in Article 3.5 of the Anti-Dumping Agreement.’ We are of the 

view that this reasoning applies both ways. Our statements in US - Hot-Rolled Steel on Article 3.5 of the 

Anti-Dumping Agreement likewise provide guidance in interpreting the similar language in Article 

4.2(b) of the Agreement on Safeguards.” 

 

Para. 215. “Article 4.2(b), last sentence, requires that, when factors other than increased imports are 

causing injury at the same time as increased imports, competent authorities must ensure that injury 

caused to the domestic industry by other factors is not attributed to the increased imports. We have 

previously ruled, and we reaffirm now, that, to fulfill this requirement, competent authorities must 

separate and distinguish the injurious effects of the increased imports from the injurious effects of the 

other factors. As we ruled in US - Hot-Rolled Steel with respect to the similar requirement in Article 3.5 

of the Anti-Dumping Agreement, so, too, we are of the view that, with respect to Article 4.2(b), last 

sentence, competent authorities are required to identify the nature and extent of the injurious effects of 

the known factors other than increased imports, as well as explain satisfactorily the nature and extent of 

the injurious effects of those other factors as distinguished from the injurious effects of the increased 

imports.” 

 

Para. 216. “In addition, in US - Wheat Gluten, we stated in the context of parallelism that the competent 

authorities must ‘establish explicitly’ that imports from sources covered by the measure ‘satisf[y] the 

conditions for the application of a safeguard measure, as set out in Article 2.1 and elaborated in Article 

4.2 of the Agreement on Safeguards.’ We explained further in US - Lamb, in the context of a claim 

under Article 4.2(a) of the Agreement on Safeguards, that the competent authorities must provide a 

‘reasoned and adequate explanation of how the facts support their determination’. We are of the view 

that, by analogy, the requirements elaborated in US - Wheat Gluten and in US - Lamb, also apply to the 

exercise contemplated in Article 4.2(b), last sentence, since in all those cases, the competent authorities 

are under a procedural obligation to provide an explanation as regards a determination.” 

  

Para. 217. “Thus, to fulfill the requirement of Article 4.2(b), last sentence, the competent authorities 

must establish explicitly, through a reasoned and adequate explanation, that injury caused by factors 

other than increased imports is not attributed to increased imports. This explanation must be clear and 

unambiguous. It must not merely imply or suggest an explanation. It must be a straightforward 

explanation in express terms. (…).” 

 

6. Artigo 4.2(c) 

 

a) “Relação com outros Artigos” 

 

Relatório do Órgão de Apelação no caso Argentina - Safeguard Measures on Imports of Footwear 

(Argentina - Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R, paras. 73-75 
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Em Argentina - Footwear, o Órgão de Apelação concluiu que ao analisar o Artigo 4.2(c), o Artigo 3 do 

Acordo sobre Salvaguardas também deve ser levado em consideração. 

 

Para. 73. “We have examined the specific paragraphs in the Panel Report cited by Argentina, and we 

see no finding by the Panel that Argentina acted inconsistently with Article 3 of the Agreement on 

Safeguards. In one instance, the Panel referred to Article 3 parenthetically in support of its reasoning on 

Article 4.2(a) of the Agreement on Safeguards. Every other reference to Article 3 cited by Argentina 

was made by the Panel in conjunction with the Panel’s reasoning and findings relating to Article 4.2(c) 

of the Agreement on Safeguards. None of these references constitutes a legal finding or conclusion by 

the Panel regarding Article 3 itself.” 

  

Para. 74. “We note that the very terms of Article 4.2(c) of the Agreement on Safeguards expressly 

incorporate the provisions of Article 3. Thus, we find it difficult to see how a panel could examine 

whether a Member had complied with Article 4.2(c) without also referring to the provisions of Article 3 

of the Agreement on Safeguards. More particularly, given the express language of Article 4.2(c), we do 

not see how a panel could ignore the publication requirement set out in Article 3.1 when examining the 

publication requirement in Article 4.2(c) of the Agreement on Safeguards. And, generally, we fail to see 

how the Panel could have interpreted the requirements of Article 4.2(c) without taking into account in 

some way the provisions of Article 3. What is more, we fail to see how any panel could be expected to 

make an “objective assessment of the matter”, as required by Article 11 of the DSU, if it could only 

refer in its reasoning to the specific provisions cited by the parties in their claims.” 

  

Para. 75. “Consequently, we conclude that the Panel did not exceed its terms of reference by referring 

in its reasoning to the provisions of Article 3 of the Agreement on Safeguards. On the contrary, we find 

that the Panel was obliged by the terms of Article 4.2(c) to take the provisions of Article 3 into account. 

Thus, we do not believe that the Panel erred in its reasoning relating to the provisions of Article 3 of the 

Agreement on Safeguards in making its findings under Article 4.2(c) of that Agreement.” 

 

Relatório do Painel em United States - Definitive Safeguard Measures on Imports of Wheat Gluten 

from the European Communities (US - Wheat Gluten), Demandante: Comunidades Europeias, 

WT/DS166/R, para. 8.21 
 

Em US - Wheat Gluten, o Painel constatou que o Artigo 4.2(c) incorpora o Artigo 3 e, tendo em vista a 

natureza mandatória do disposto no Artigo 3.2 sobre informações confidenciais, o Painel concluiu que a 

obrigatoriedade de publicação de uma análise detalhada dispensa a publicação de informações 

confidenciais. 

 

Para. 8.21. “Given that the very terms of Article 4.2(c) expressly incorporate the provisions of Article 

3, and given the specific and mandatory language of Article 3.2 dealing with the required treatment of 

information that is by nature confidential or is submitted on a confidential basis, the requirement in 

Article 4.2(c) to publish a ‘detailed analysis of the case under investigation’ and ‘demonstration of the 

relevance of the factors examined’ cannot entail the publication of ‘information which is by nature 

confidential or which is provided on a confidential basis’ within the meaning of Article 3.2 SA.” 

 

III.  Comentários 

 

O Artigo 4 do Acordo sobre Salvaguardas procura trazer explicações mais detalhadas sobre os termos 

“determinação de dano” ou “ameaça de sério dano”, assim como a definição de “indústria doméstica”. 

Na prática esses termos costumam dar margem a diversas interpretações. 

 

Assim, o Artigo 4.1 (a) estabelece o que se entende por “sério dano”: a deterioração geral significativa 

da situação de uma indústria nacional. Quando se fala em “sério dano” para aplicação de uma 

salvaguarda, o Órgão de Apelação entende que esse dano deve ser maior que o dano material (material 

injury) previsto para a aplicação de direitos anti-dumping e medidas compensatórias (vide o caso US - 
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Lamb). Ou seja, nos casos de investigação de salvaguarda deverá ser reconhecido um dano maior à 

indústria nacional do que aquele reconhecido em outras investigações realizadas para a aplicação de 

outras medidas de defesa comercial. 

 

Em relação ao conceito de “dano” existe muita dúvida na prática de como esse dano seria 

avaliado/comprovado e quais os fatores que podem ser considerados para que se possa atribuir a 

existência de dano à indústria doméstica. 

 

O Artigo 4.1 (b) determina que a ameaça de sério dano deve ser “claramente iminente […] baseada em 

fatos e não simplesmente em alegações, conjecturas ou possibilidades remotas”. Ou seja, a ameaça de 

sério dano deve estar prestes a acontecer (futuro próximo) com grande grau de certeza, conforme 

concluiu o Órgão de Apelação no caso US – Lamb. 

 

Ainda no que se refere à “ameaça de sério dano”, o Órgão de Apelação entendeu que esta diz respeito a 

um “sério dano” que ainda não ocorreu. Ou seja, trata-se de evento futuro cuja materialização não pode 

ser assegurada. Em adição, o Órgão de Apelação entendeu que “ameaça de sério dano” não possuiu o 

mesmo significado e trata-se de uma condição menor em comparação ao “sério dano”, uma vez que a 

aplicação de uma medida de salvaguarda com base apenas na ameaça tem caráter preventivo justamente 

para que não seja causado um “sério dano” à indústria nacional. 

 

O Artigo 4.1 (c) trata da definição de indústria nacional como “[…] o conjunto dos produtores dos bens 

similares ou diretamente concorrentes que operem dentro do território de um Membro ou aqueles cuja 

produção conjunta de bens similares ou diretamente concorrentes constitua uma proporção substancial 

da produção nacional de tais bens”. Nesse sentido, o Órgão de Apelação definiu que o termo conjunto 

(as a whole) trata de uma referência quantitativa para a proporção dos produtores envolvidos em uma 

investigação de salvaguardas, sem, contudo, definir qual seria essa quantidade. 

 

No caso US - Wheat-Gluten, o Painel apenas concluiu que para a definição da indústria doméstica 

consideram-se os produtores nacionais cuja produção conjunta de produtos similares ou diretamente 

concorrentes constitua uma proporção importante da produção nacional total desses produtos. Esse 

Painel também indicou que uma informação completa pode não ser sempre possível e também não é 

requerida, mas quanto mais completa, mais precisa será a investigação. 

 

A definição de indústria doméstica (i.e. indústria nacional) ainda é tema de muito debate, mas as 

decisões analisadas auxiliam na sua compreensão. No caso US - Lamb o Órgão de Apelação determinou 

o seguinte no que se refere à definição de indústria doméstica: 

i) a indústria consiste nos produtores; e 

ii) produtores são aqueles que desenvolvem ou manufaturam um item, ou seja, aqueles que trazem o 

produto para a existência. 

 

Portanto, o termo “indústria doméstica” aplica-se apenas ao conjunto dos produtores dos bens similares 

ou diretamente concorrentes dentro do território de um Membro.   

 

De acordo com o Artigo 4.2 (a), a investigação determinará se o aumento das importações tem causado, 

ou ameaça causar, sério dano à indústria nacional nos termos do Acordo. No que se refere ao aumento 

das importações, como pré-requisito para a determinação de ameaça de sério dano, o Painel decidiu, no 

caso Argentina - Footwear, que a ameaça do aumento das importações não é suficiente para a aplicação 

de uma medida de salvaguarda. É necessário que haja um aumento real das importações, até mesmo 

porque o Artigo 2.1 requer que exista um aumento atual nas importações como pré-requisito básico para 

que seja determinado o dano. 

 

Entretanto, o Painel concluiu no caso US - Lamb que, em determinadas circunstâncias, para que seja 

identificado o sério dano em situações em que ocorreram importações elevadas por longo período, não é 

necessário que tenha havido um aumento das importações no período final da investigação. 
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O Artigo 4.2 (a) estabelece também que “[…] as autoridades competentes avaliarão todos os fatores 

relevantes de caráter objetivo quantificável que tenham relação com a situação daquela indústria, 

[…]”. Nesse sentido, o Órgão de Apelação entendeu que esse dispositivo não especifica a análise que 

deve ser feita. Portanto, as análises devem ser diferentes considerando as particularidades das indústrias 

investigadas, assim como a situação e as circunstâncias, que são diferentes em cada caso. No que se 

refere a palavra “todos” de “todos os fatores relevantes” do Artigo 4.2 (a), o Órgão de Apelação 

entendeu que essa palavra indica que o efeito de qualquer fator pode ser relevante, independentemente 

de se referir especificamente às importações ou à indústria nacional. As autoridades competentes apenas 

precisam avaliar os fatores que possuem caráter objetivo e quantificável. 

 

Ainda no que diz respeito a “todos os fatores relevantes” do Artigo 4.2, o Órgão de Apelação concluiu 

no caso US - Wheat Gluten que as autoridades competentes devem analisar todos os fatores relevantes 

que tenham relação, ou influência, ou efeito na situação da indústria doméstica. 

 

No caso de indústria nacional segmentada, o Painel conclui no caso Korea - Dairy que a autoridade 

investigadora tem duas opções: 

 

i) para cada fator, a autoridade investigadora deve considerá-la igual para todos os segmentos; ou  

ii) se decidir examiná-la por apenas um ou alguns segmentos, deve fornecer uma explicação de como 

o(s) segmento(s) escolhido(s) é (são) objetivamente representativo(s) de toda a indústria. 

 

Assim, se houver explicação adequada, uma investigação de determinados fatores de dano em relação a 

apenas determinados segmentos, seria suficiente para satisfazer os requisitos do Artigo 4.2 (a) do AS 

(vide Painel do caso US - Lamb). 

 

Para o Órgão de Apelação, o Painel deve levar em consideração em sua revisão de qualquer 

determinação de “sério dano” a definição estabelecida no Artigo 4.1 (a) do Acordo sobre Salvaguardas. 

Ainda, de acordo com o Painel no caso US - Wheat Gluten, a determinação de sério dano deve ser 

baseada no passado recente, de acordo com texto do Artigo XIX:1(a) do GATT 1994 e Artigo 2.1 do 

Acordo sobre Salvaguardas. Assim, é essencial que um sério dano seja identificado não apenas no 

período completo, mas no período final (passado recente) da investigação. 

 

No Painel do caso Argentina - Footwear também ficou definido que o Acordo sobre Salvaguardas exige 

a consideração das informações mais recentes, disponíveis no momento da investigação. Nesse mesmo 

contexto, no caso US - Lamb o Órgão de Apelação pontuou que entende que as informações do passado 

recente possuem especial importância, mas entendeu que as autoridades competentes não deveriam 

considerar esses dados de forma isolada, mas sim no contexto do período total da investigação, para 

evitar que o resultado seja equivocado. 

 

Outro ponto relevante avaliado pelo Órgão de Apelação refere-se à suficiência dos dados para 

configurar a indústria doméstica em uma investigação. No caso US - Lamb o Órgão de Apelação 

concluiu que as autoridades competentes não precisam ter os dados de todos os produtores nacionais 

cuja produção constitua em conjunto uma parte relevante da indústria nacional. Entendeu-se que os 

dados devem apenas ser suficientemente representativos para possibilitar uma ideia adequada da 

indústria nacional. 

 

Vale observar que o Artigo 4.2 (a) requer que as autoridades competentes avaliem especialmente “o 

ritmo de crescimento das importações do produto considerado bem como o seu crescimento em 

volume”. Nesse sentido, o Órgão de Apelação concluiu no caso Argentina - Footwear que é 

indispensável uma análise das tendências intervenientes na importação durante o período de 

investigação. Ainda nesse caso, o Painel entendeu que a relação entre os movimentos das importações 

(em volume e participação de mercado) e os movimentos dos fatores de dano deve ser central para uma 

análise da causalidade e sua determinação. 

 



84 

 

Conforme verificou-se, na análise dos casos, a existência do nexo de causalidade, entre o aumento das 

importações de determinado produto e o sério dano, ou ameaça, deve ser demonstrada, e quando outros 

fatores causarem dano à indústria doméstica, tal dano não poderá ser atribuído ao aumento das 

importações. 

 

Com relação à interpretação do Artigo 4.2 (b), o Órgão de Apelação no caso US - Wheat Gluten 

concluiu que a linguagem desse Artigo sugere que a relação de causalidade entre o aumento das 

importações e o sério dano pode existir, apesar de outros fatores também contribuírem, ao mesmo 

tempo, para a situação da indústria doméstica. Nesse mesmo caso, o Painel havia concluído também que 

a falta de coincidência do movimento de cada um dos fatores de dano, em relação às importações, não 

impede que haja uma constatação de nexo de causalidade entre o aumento das importações e o sério 

dano. 

 

A constatação do nexo causal é bastante importante no Acordo sobre Salvaguardas para que seja 

configurada a necessidade da aplicação de uma salvaguarda. No caso US - Steel o Painel afirmou que a 

coincidência do movimento dos fatores de dano refere-se à relação temporal entre os movimentos nas 

importações e os fatores de dano. Portanto, essa coincidência desempenha papel fundamental na 

constatação do nexo causal. 

 

Contudo, existem situações em que se observam fatores alheios ao aumento de importações. Conforme 

se observou no caso US - Lamb, o Órgão de Apelação concluiu que o Acordo sobre Salvaguardas não 

exige que o aumento das importações seja suficiente para causar ou ameaçar causar um sério dano. 

Ainda, o Órgão de Apelação deixou claro que nem mesmo se exige que o aumento das importações, por 

si só, seja capaz de causar ou ameaçar causar um sério dano. Veja-se também que no caso US - Line 

Pipe o Órgão de Apelação concluiu que as autoridades competentes devem separar e distinguir os 

efeitos danosos decorrentes do aumento das importações dos efeitos danosos decorrentes dos demais 

fatores. Essa explicação deve ser clara e sem ambiguidade, ou seja, deve ser uma explicação direta. 

 

Com relação ao Artigo 4.2 (c) existem ainda duas observações relevantes. A primeira refere-se ao 

entendimento do Órgão de Apelação no caso Argentina - Footwear, que concluiu que o Artigo 3 do 

Acordo sobre Salvaguardas também deve ser levado em consideração na análise desse Artigo. De forma 

complementar, a segunda refere-se ao caso US - Wheat Gluten no qual o Painel entendeu que o Artigo 

4.2 (c) incorpora o Artigo 3. Nesse caso, considerando a natureza mandatória do disposto no Artigo 3.2 

sobre informações confidenciais, o Painel concluiu que a obrigatoriedade de publicação de uma análise 

detalhada dispensa a publicação de informações confidenciais. 
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 Artigo 5 

 

Cristina Saiz Jabardo 

Felipe Herzog 

 

IA.  Texto do Artigo em Inglês  
 

Article 5 

Application of Safeguard Measures 
 

5.1 A Member shall apply safeguard measures only to the extent necessary to prevent or remedy 

serious injury and to facilitate adjustment. If a quantitative restriction is used, such a measure 

shall  not reduce the quantity of imports below the level of a recent period which shall be the 

average of imports in the last three representative years for which statistics are available, unless 

clear justification is given that a different level is necessary to prevent or remedy serious injury. 

Members should choose measures most suitable for the achievement of these objectives. 

 

5.2  

(a) In cases in which a quota is allocated among supplying countries, the Member applying 

the restrictions may seek agreement with respect to the allocation of shares in the quota 

with all other Members having a substantial interest in supplying the product concerned.  

In cases in which this method is not reasonably practicable, the Member concerned shall 

allot to Members having a substantial interest in supplying the product shares based 

upon the proportions, supplied by such Members during a previous representative 

period, of the total quantity or value of imports of the product, due account being taken 

of any special factors which may have affected or may be affecting the trade in the 

product. 

  

(b) A Member may depart from the provisions in subparagraph (a) provided that 

consultations under paragraph 3 of Article 12 are conducted under the auspices of the 

Committee on Safeguards provided for in paragraph 1 of Article 13 and that clear 

demonstration is provided to the Committee that (i) imports from certain Members have 

increased in disproportionate percentage in relation to the total increase of imports of 

the product  concerned in the representative period, (ii) the reasons for the departure 

from the provisions in subparagraph (a) are justified, and (iii) the conditions of such 

departure are equitable to all suppliers of the product concerned.  The duration of any 

such measure shall not be extended beyond the initial period under paragraph 1 of 

Article 7.  The departure referred to above shall not be permitted in the case of threat of 

serious injury. 

  

IB.  Texto do Artigo em Português 
 

Artigo 5 

Aplicação de Medidas de Salvaguarda 
 

5.1 As medidas de salvaguarda só serão aplicadas na proporção necessária para prevenir ou 

remediar prejuízo grave e facilitar o ajustamento. Se é utilizada restrição quantitativa, tal 

medida não reduzirá a quantidade das importações abaixo do nível de um período recente, que 

corresponderá à média das importações efetuadas nos três últimos anos representativos para os 

quais se disponha de estatísticas, a menos que se demonstre claramente a necessidade de se 

estabelecer um nível diferente para prevenir ou remediar o prejuízo grave. Os Membros deverão 

escolher as medidas que mais convenham à consecução daqueles objetivos. (Vide Decreto N.º 

1.488, de 11.05.1995, Artigo 8) 

  

5.2  

(a)  Nos casos em que seja distribuída uma quota entre países supridores, o Membro que 

aplica as restrições poderá buscar um acordo quanto à distribuição das parcelas da quota 
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com todos os demais Membros que tenham um interesse substancial no suprimento do 

produto em questão. Nos casos em que tal método não seja razoavelmente factível, o 

Membro interessado atribuirá aos Membros que tenham um interesse substancial no 

suprimento do produto, parcelas baseadas nas proporções da quantidade ou valor totais 

das importações do produto efetuadas por tais Membros durante um período 

representativo anterior, levando devidamente em conta quaisquer fatores especiais que 

possam ter afetado ou estar afetando o comércio desse produto. (Vide Decreto N.º 

1.488, de 11.05.1995, Artigo 8, §§2 e 3) 
 

(b) Um Membro poderá afastar-se de disposto no subparágrafo (a) desde que se realizem 

consultas ao amparo do parágrafo 3 do Artigo 12 sob os auspícios do Comitê de 

Salvaguardas criado nos termos do parágrafo primeiro do Artigo 13 e com a condição 

de que seja apresentada ao Comitê demonstração clara de que: (i) as importações 

procedentes de certos Membros aumentaram em percentuais desproporcionais 

relativamente ao aumento total das importações do produto em pauta no período 

representativo; (ii) as razões para o afastamento do disposto no subparágrafo (a) são 

justificadas; e (iii) as condições de tal afastamento são eqüitativas para todos os 

supridores do produto em pauta. A duração de qualquer medida dessa natureza não se 

prolongará além do período inicial previsto no parágrafo primeiro do Artigo 7. O 

afastamento mencionado acima não será permitido em caso de ameaça de prejuízo 

grave. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 8, §4) 

 

IC.  Comentários sobre a Tradução 

 

Nada a observar, além da conveniência em se substituir a terminologia “prejuízo grave” por “sério 

dano”, conforme mencionado em comentários sobre a tradução do Artigo 2. 

 

II.  Interpretação e Aplicação do Artigo 5 

 

1. Artigo 5.1 

 

a) “Geral” 

 

Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R, para. 8.289 
 

Em Argentina - Footwear, o Painel concluiu que se ficou configurada violação aos Artigos 2 e 4 do 

Acordo sobre Salvaguardas, não há necessidade de analisar o Artigo 5 do Acordo. 

 

Para. 8.289. “In the light of our findings, supra, that the safeguard investigation and determination 

leading to the imposition of the definitive safeguard measure is inconsistent with Articles 2 and 4 of the 

Safeguards Agreement, and thus provide no legal basis for the application of a safeguard measure, we 

do not consider it necessary to make findings on the European Communities' claims concerning 

Argentina's alleged violations of Article 5.” 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Wheat 

Gluten from the European Communities (US - Wheat Gluten), Demandante: Comunidades 

Europeias WT/DS166/R, para. 8.220 
 

Em US - Wheat Gluten, o Painel também concluiu que, se encontrada violação aos Artigos 2 e 4 do 

Acordo sobre Salvaguardas, não é necessário analisar o Artigo 5 ou mesmo o Artigo I e XIX do 

GATT. 

 

Para. 8.220. “The European Community also makes claims under Article XIX:1(a) (“unforeseen 

developments”), Article 5 SA and Article I of the GATT 1994. We note that a “panel need only address 
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those claims which must be addressed in order to resolve the matter in issue in the dispute”. As we have 

found that the United States definitive wheat gluten safeguard measure based on the United States 

investigation and determination to be inconsistent with Articles 2.1 and 4.2 of the Agreement on 

Safeguards, we do not consider it necessary to examine these claims of the European Community under 

Article 5 SA and Articles I and XIX of the GATT 1994. That is, having determined that the measure at 

issue is inconsistent with Articles 2.1 and 4.2 SA, and exercising the discretion implicit in the principle 

of judicial economy, we do not deem it necessary to examine whether the measure at issue is also 

inconsistent with Article XIX of the GATT 1994 (“unforeseen developments”) nor whether the form, 

level and allocation of the inconsistent measure are in breach of Article 5 SA or Article I of the GATT 

1994.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Wheat Gluten from the European Communities (US - Wheat Gluten) WT/DS166/AB/R, paras. 

179-182 e 184-185 

 

Em US - Wheat Gluten, o Órgão de Apelação deixou claro que é importante exercer economia judicial, 

analisando apenas os Artigos de fato necessários para resolver a disputa. Todavia, o painel não é livre 

para escolher os Artigos que quiser analisar. O Painel deve escolher analisar aqueles artigos que 

servirão de base para o DSB fazer recomendações e chegar a conclusões precisas. 

 

Para.179. “We begin by recalling certain of the statements that the Appellate Body has already made 

regarding the exercise of judicial economy by panels. In United States - Shirts and Blouses , we opined: 

Given the explicit aim of dispute settlement that permeates the DSU, we do not consider that Article 3.2 

of the DSU is meant to encourage either panels or the Appellate Body to “make law” by clarifying 

existing provisions of the WTO Agreement outside the context of resolving a particular dispute. A panel 

need only address those claims which must be addressed in order to resolve the matter in issue in the 

dispute.” (emphasis added) 

 

Para.180. “However, the “discretion” that a panel enjoys to determine which claims it should address is 

not without limits. In Australia - Salmon , we stated that a “panel has to address those claims on which a 

finding is necessary in order to enable the DSB to make sufficiently precise recommendations and 

rulings so as to allow for prompt compliance by a Member with those recommendations and rulings. 

(…)” 

 

 Para.181. “In Argentina - Footwear Safeguards, we were asked to address a claim on “unforeseen 

developments” that the panel had not examined. In that appeal, we upheld the panel's finding that 

Argentina's investigation “was inconsistent with the requirements of Articles 2 and 4 of the Agreement 

on Safeguards.” We went on to state: As a consequence, there is no legal basis for the safeguard 

measures imposed by Argentina. For this reason, we do not believe that it is necessary to complete the 

analysis of the Panel relating to the claim made by the European Communities under Article XIX of the 

GATT 1994 by ruling on whether the Argentine authorities have, in their investigation, demonstrated 

that the increased imports in this case occurred “as a result of unforeseen developments and of the effect 

of the obligations incurred by a Member under this Agreement, including tariff concessions. (…)”  

 

Para. 182. “In short, we considered that since the safeguard measure at issue was inconsistent with 

Articles 2 and 4 of the Agreement on Safeguards, there was no need to go further and examine whether, 

in addition, the measure was also inconsistent with Article XIX:1(a) of the GATT 1994. The 

inconsistency, as we said, deprived the measure of legal basis.” 

 

Para. 184. “The same reasoning also holds true for the European Communities' claim under Article I of 

the GATT 1994 and Article 5 of the Agreement on Safeguards. As the Panel had found the measure to 

be inconsistent with Articles 2.1 and 4.2 of the Agreement on Safeguards, the Panel was within its 

discretion in declining to examine these claims. Once again, a finding on this claim would not have 

added anything to the ability of the DSB to make sufficiently precise recommendations and rulings in 

this dispute.” 
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Para. 185. “Finally, the European Communities asserts that, by failing to address these claims, “the 

Panel has not clarified whether the US could simply repeat the serious injury determination and then 

still proceed to apply the measure in the same way.” It appears, to us, that this argument invites 

speculation as to how the United States might implement the recommendations and rulings of the DSB. 

As we said in our Report in United States – Tax Treatment for “Foreign Sales Corporations”, “we do 

not consider that it is appropriate for us to speculate on the ways in which the United States might 

choose to implement” the recommendations and rulings of the DSB. We, therefore, see no error in the 

Panel's exercise of judicial economy as regards the European Communities claim concerning Article I 

of the GATT 1994 and Article 5 of the Agreement on Safeguards.”  

 

Relatório do Painel no caso United States - Safeguard Measure on Imports of Fresh, Chilled or 

Frozen Lamb from New Zealand (US- Lamb), Demandante: Nova Zelândia, WT/DS177/R e 

WT/DS178/R, para. 7.280 

 

Em US - Lamb, o Painel reiterou a importância de se exercer economia judicial de forma correta para 

que o DSB consiga desempenhar seu papel de maneira precisa. 

 

Para.7.280. “Bearing in mind the statements of the Appellate Body on “judicial economy” in the 

disputes  on United States - Shirts and Blouses and Australia - Salmon, we believe that in the foregoing  

sections we have addressed all those claims and issues which we considered necessary for the resolution 

of the matter in order to enable to DSB to make sufficiently precise recommendations and rulings for 

the effective resolution of the dispute before us. Therefore, we see no need to rule on the complainants' 

claims under SG Articles 2.2, 3.1, 5.1 and GATT 1994 Articles I and II, or on Australia's claims under 

SG Articles 8, 11 and 12.” 

 

Relatório do Órgão de Apelação no caso United States - Safeguard Measure on Imports of Fresh, 

Chilled or Frozen Lamb from New Zealand (US - Lamb), Demandante: Nova Zelândia 

WT/DS177/AB/R e WT/DS178/AB/R, paras. 193-195 
 

Em US - Lamb, o Órgão de Apelação concluiu que o painel não errou ao exercer economia judicial e 

não analisar o Artigo 5 do Acordo sobre Salvaguardas, após ter identificado que a medida de 

salvaguarda aplicada violava outras regras da OMC. 

 

Para. 193. “In this case, the Panel found that the United States had acted inconsistently with Article 

XIX:1(a) of the GATT 1994, with various provisions of Article 4 of the Agreement on Safeguards, and 

with Article 2.1 of the Agreement on Safeguards. The Panel found that the United States had failed to 

“demonstrate”, as a matter of fact “the existence of unforeseen developments”, had defined the United 

States' domestic lamb industry inconsistently with the provisions of Article 4.1(c) of the Agreement on 

Safeguards, had relied on data insufficient to support its determination of a threat of serious injury 

pursuant to Article 4.2(a), and had erred in its assessment of causation under Article 4.2(b). These 

findings concern the substantive determinations made by the USITC, and, as in Argentina - Footwear 

Safeguard and United States - Wheat Gluten Safeguard, the findings made by the Panel - as upheld by 

us on appeal - deprive the safeguard measure at issue of a legal basis.” 

 

Para. 194. “In consequence, we are of the view that there is no meaningful distinction to be drawn 

between the Panel's exercise of judicial economy in this case with respect to New Zealand's claim under 

Article 5.1 of the Agreement on Safeguards, and the exercise of judicial economy with respect to the 

claim under that Article by the panel in United States - Wheat Gluten Safeguard. Having found that the 

safeguard measure applied by the United States lacked a legal basis, the Panel was entitled to decline to 

address further claims that the same measure is inconsistent with other provisions of the Agreement on 

Safeguards. We also observe that a finding on New Zealand's claim under Article 5.1 of the Agreement 

on Safeguards would not have enhanced the ability of the DSB to make sufficiently precise 

recommendations and rulings in this dispute.” 
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Para. 195. “We, therefore, conclude that the Panel did not err in its exercise of judicial economy with 

respect to New Zealand's claim under Article 5.1 of the Agreement on Safeguards.” 

 

b) “Obrigação de explicar a necessidade de uma restrição quantitativa” 

 

Relatório do Órgão de Apelação no caso Korea - Definitive Safeguard Measure on Imports of 

Certain Dairy Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/AB/R, 

paras. 96, 98-99 e 102-103 

 

Em Korea - Dairy, o Órgão de Apelação concluiu que o Membro deve provar que a medida de 

salvaguarda é necessária para remediar o sério dano e que a restrição quantitativa deve ser justificada se 

superior à média dos 3 anos mais recentes. 

 

Para. 96. “The first sentence of Article 5.1 provides: 

 
A Member shall apply safeguard measures only to the extent necessary 

to prevent or remedy serious injury and to facilitate adjustment. 

We agree with the Panel that the wording of this provision leaves no 

room for doubt that it imposes an obligation on a Member applying a 

safeguard measure to ensure that the measure applied is commensurate 

with the goals of preventing or remedying serious injury and of 

facilitating adjustment. We also agree that this obligation applies 

regardless of the particular form that a safeguard measure might take. 

Whether it takes the form of a quantitative restriction, a tariff or a tariff 

rate quota, the measure in question must be applied “only to the extent 

necessary” to achieve the goals set forth in the first sentence of Article 

5.1.” 

 

Para. 98. “The second sentence of Article 5.1 provides: 

 
If a quantitative restriction is used, such a measure shall not reduce the 

quantity of imports below the level of a recent period which shall be the 

average of imports in the last three representative years for which 

statistics are available, unless clear justification is given that a different 

level is necessary to prevent or remedy serious injury. 

This sentence requires a “clear justification” if a Member takes a 

safeguard measure in the form of a quantitative restriction which 

reduces the quantity of imports below the average of imports in the last 

three representative years for which statistics are available. We agree 

with the Panel that this “clear justification” has to be given by a 

Member applying a safeguard measure at the time of the decision, in its 

recommendations or determinations on the application of the safeguard 

measure.” 

 

Para. 99. “However, we do not see anything in Article 5.1 that establishes such an obligation for a 

safeguard measure other than a quantitative restriction which reduces the quantity of imports below the 

average of imports in the last three representative years. In particular, a Member is not obliged to justify 

in its recommendations or determinations a measure in the form of a quantitative restriction which is 

consistent with “the average of imports in the last three representative years for which statistics are 

available”.” 

 

Para. 102. “In deciding whether Korea has acted inconsistently with the second sentence of Article 5.1, 

we must determine whether the quantitative restriction imposed by Korea was below the average level 

of imports in the last three representative years for which statistics are available, and if so, whether 

Korea gave a reasoned explanation as required by the second sentence of Article 5.1. The Panel did not 

make any factual findings on the average level of imports of skimmed milk powder preparations in the 

last three representative years. The average level of imports in that period was also contested by the 
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parties. Accordingly, we are not in a position, within the scope of our mandate under Article 17 of the 

DSU, to complete the analysis in this case and make a determination as to the consistency of Korea's 

safeguard measure with the second sentence of Article 5.1.” 

 

Para. 103. “For these reasons, we uphold the Panel's finding, in paragraph 7.101 of its Report, that the 

first sentence of Article 5.1 imposes an obligation on a Member applying a safeguard measure to ensure 

that the measure applied is not more restrictive than necessary to prevent or remedy serious injury and 

to facilitate adjustment. However, we reverse the Panel's broad finding, in paragraph 7.109 of its Report, 

that Article 5.1 requires a Member to explain, at the time it makes its recommendations and 

determinations concerning the application of a safeguard measure, that its measure is necessary to 

remedy serious injury and to facilitate adjustment, even where the particular safeguard measure applied 

is not a quantitative restriction which reduces the quantity of imports below the average of imports in 

the last three representative years. As to the question whether Korea's safeguard measure is consistent 

with the second sentence of Article 5.1, we are unable to come to a conclusion in the absence of relevant 

factual findings in the Panel Report or undisputed facts in the Panel record.” 

 

c) “Aplicação da medida na extensão necessária para prevenir ou remediar o dano” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República 

da Coréia, WT/DS202/AB/R, paras. 176, 225, 233-234, 245-252, 257-258 e 260-262 

 

Em US - Line Pipe, o Órgão de Apelação concluiu que a medida de salvaguarda deve ser aplicada 

somente na extensão necessária para prevenir ou remediar o dano. 

 

Para. 176. “However, we wish to emphasize that every safeguard measure must comply with Article 

5.1, first sentence, of the Agreement on Safeguards. A safeguard measure must be applied “only to the 

extent necessary to prevent or remedy serious injury and to facilitate adjustment.” As we explain later in 

this Report, the extent of the remedy permitted by Article 5.1, first sentence, is not determined by the 

characterization in the determination of the situation of the industry as “serious injury” or “threat of 

serious injury”, but by the extent to which that “serious injury” or “threat of serious injury” has been 

caused by increased imports. This will be so regardless of the characterization used in the determination 

of the competent authorities of the WTO Member when applying a measure - whether it be “serious 

injury”, “threat of serious injury”, or, as here, “serious injury or the threat of serious injury”.” 

 

Para. 225. “Before taking up the claims relating to this provision, we note that, here, we are dealing 

with the second of two basic inquiries that face an interpreter of the Agreement on Safeguards. Having 

inquired and established, first, that, in a particular case, there is a right to apply a safeguard measure, an 

interpreter must inquire and establish, second, that the safeguard measure, in that particular case, has 

been applied, in the words of Article 5.1, first sentence, “only to the extent necessary to prevent or 

remedy serious injury and to facilitate adjustment.” It is this inquiry that is addressed in Article 5.1, first 

sentence.” 

 

Para. 233. “It is clear, therefore, that, apart from one exception, Article 5.1, including the first sentence, 

does not oblige a Member to justify, at the time of application, that the safeguard measure at issue is 

applied “only to the extent necessary”. The exception we identified in Korea - Dairy lies in the second 

sentence of Article 5.1. That exception concerns safeguard measures in the form of quantitative 

restrictions, which reduce the quantity of imports below the average of imports in the last three 

representative years. That exception does not apply to the line pipe measure.” 

 

Para. 234. “Thus, our findings in Korea - Dairy establish that Article 5.1 imposes a general substantive 

obligation, namely, to apply safeguard measures only to the permissible extent, and also a particular 

procedural obligation, namely, to provide a clear justification in the specific case of quantitative 

restrictions reducing the volume of imports below the average of imports in the last three representative 
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years. Article 5.1 does not establish a general procedural obligation to demonstrate compliance with 

Article 5.1, first sentence, at the time a measure is applied.” 

 

Para. 245. “We observe, first of all, that the words of Article 5.1, first sentence, state that a safeguard 

measure may be applied “only to the extent necessary to prevent or remedy serious injury and to 

facilitate adjustment.” (emphasis added) This phrase sets the maximum permissible extent for the 

application of a safeguard measure under the Agreement on Safeguards. To address this claim by Korea, 

we must discern the meaning of certain terms found in this phrase.” 

 

Para. 246. “We note the presence of the words “only to the extent necessary”. We see these words as 

indicating that this provision has a limited objective. We see them also as drawing the outer boundary of 

that limited objective - the maximum permissible “extent” to which a safeguard measure may be 

applied. These words instruct WTO Members to focus on what is “necessary” to fulfill that limited 

objective, which is “to prevent or remedy serious injury and to facilitate adjustment”.” 

 

Para. 247. “The limited objective of this provision is founded in the determination of “serious injury” 

that justifies the application of a safeguard measure. For this reason, a key to understanding the nature 

of the objective, and thus to determining whether a measure has been applied “only to the extent 

necessary” to achieve that objective, is the “serious injury” to which this phrase in the first sentence of 

Article 5.1 refers.” 

 

Para. 248. “To what “serious injury” does this phrase refer? The Panel did not answer this question 

because the Panel did not reach the substantive issue of the meaning of Article 5.1, first sentence. For 

the reasons we will set out, we believe that we must do so in order to address the issue raised in this 

appeal.” 

 

Para. 249. “In our view, the “serious injury” to which Article 5.1, first sentence, refers is, in any 

particular case, necessarily the same “serious injury” that has been determined to exist by competent 

authorities of a WTO Member pursuant to Article 4.2. We think it reasonable to assume that, as the 

Agreement provides only one definition of “serious injury”, and as the Agreement does not distinguish 

the “serious injury” to which Article 5.1 refers from the “serious injury” to which Article 4.2 refers, the 

“serious injury” in Article 5.1 and the “serious injury” in Article 4.2 must be considered as one and the 

same. On this, we agree with the United States. But, contrary to what the United States argues, the fact 

that these two provisions refer to the same “serious injury” does not necessarily lead to the conclusion 

that a safeguard measure may address the “entirety” of the “serious injury”, including the part of the 

“serious injury” that is attributable to factors other than increased imports.” 

 

Para. 250. “This is because Article 5.1, first sentence, sets out the maximum permissible extent to 

which a safeguard measure may be applied. With its emphasis on the “entirety” of the “serious injury”, 

the United States seems to read the word “all” as if it were between the word “remedy” and the words 

“serious injury” in this provision, so that the phrase would be “remedy all serious injury”. But the word 

“all” is not there. And, as we have said more than once, words must not be read into the Agreement that 

are not there.” 

 

Para. 251. “We do not see the text of Article 5.1, first sentence, alone, as indicating one certain 

meaning. Therefore, in keeping with our customary approach, we must seek the meaning of the terms of 

this provision in their context and in the light of the object and purpose of the Agreement.” 

 

Para. 252. “We observe here that the non-attribution language of the second sentence of Article 4.2(b) 

is an important part of the architecture of the Agreement on Safeguards and thus serves as necessary 

context in which Article 5.1, first sentence, must be interpreted. In our view, the non-attribution 

language of the second sentence of Article 4.2(b) has two objectives. First, it seeks, in situations where 

several factors cause injury at the same time, to prevent investigating authorities from inferring the 

required “causal link” between increased imports and serious injury or threat thereof on the basis of the 

injurious effects caused by factors other than increased imports. Second, it is a benchmark for ensuring 
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that only an appropriate share of the overall injury is attributed to increased imports. As we read the 

Agreement, this latter objective, in turn, informs the permissible extent to which the safeguard measure 

may be applied pursuant to Article 5.1, first sentence. Indeed, as we see it, this is the only possible 

interpretation of the obligation set out in Article 4.2(b), last sentence, that ensures its consistency with 

Article 5.1, first sentence. It would be illogical to require an investigating authority to ensure that the 

“causal link” between increased imports and serious injury not be based on the share of injury attributed 

to factors other than increased imports while, at the same time, permitting a Member to apply a 

safeguard measure addressing injury caused by all factors.” 

 

Para. 257. “We think the same reasoning applies here. If the pain inflicted on exporters by a safeguard 

measure were permitted to have effects beyond the share of injury caused by increased imports, this 

would imply that an exceptional remedy, which is not meant to protect the industry of the importing 

country from unfair or illegal trade practices, could be applied in a more trade-restrictive manner than 

countervailing and anti-dumping duties. On what basis should the WTO Agreement be interpreted to 

limit a countermeasure to the extent of the injury caused by unfair practices or a violation of the treaty 

but not so limit a countermeasure when there has not even been an allegation of a violation or an unfair 

practice?” 

 

Para. 258. “The object and purpose of the Agreement on Safeguards support this reading of the context 

of Article 5.1, first sentence. The Agreement on Safeguards deals only with imports. It deals only with 

measures that, under certain conditions, can be applied to imports. The title of Article XIX of the GATT 

1994 is “Emergency Action on Imports of Particular Products”. (emphasis added) It seems apparent to 

us that the object and purpose of both Article XIX of the GATT 1994 and the Agreement on Safeguards 

support the conclusion that safeguard measures should be applied so as to address only the 

consequences of imports. And, therefore, it seems apparent to us as well that the limited objective of 

Article 5.1, first sentence, is limited by the consequences of imports.” 

 

Para. 260. “For all these reasons, we conclude that the phrase “only to the extent necessary to prevent 

or remedy serious injury and to facilitate adjustment” in Article 5.1, first sentence, must be read as 

requiring that safeguard measures may be applied only to the extent that they address serious injury 

attributed to increased imports.” 

 

Para. 261. “Having reached this conclusion, we must consider now whether the Panel erred in 

concluding that Korea did not make a prima facie case that the United States had not fulfilled this 

substantive obligation in Article 5.1, first sentence. On this, we conclude that, by establishing that the 

United States violated Article 4.2(b) of the Agreement on Safeguards, Korea has made a prima facie 

case that the application of the line pipe measure was not limited to the extent permissible under Article 

5.1. In the absence of a rebuttal by the United States of this prima facie case by Korea, we find that the 

United States applied the line pipe measure beyond the “extent necessary to prevent or remedy serious 

injury and to facilitate adjustment”. Therefore, we reverse the Panel's finding in paragraph 7.111 of its 

Report that Korea failed to make a prima facie case that the United States violated Article 5.1, first 

sentence, by imposing a measure that exceeds what is “necessary to prevent or remedy serious injury 

and to facilitate adjustment”.” 

 

Para. 262. “We note that, had the Panel found differently, the United States might have attempted to 

rebut the presumption raised by Korea in successfully establishing a violation of Article 4.2(b) of the 

Agreement on Safeguards, that the United States had also violated Article 5.1. For even if the USITC 

failed to separate and distinguish the injurious effects of the increased imports from the injurious effects 

of the other factors, it is still possible that the safeguard measure may have been applied in such a 

manner that it addressed only a portion of the identified injurious effects, namely, the portion that is 

equal to or less than the injurious effects of increased imports. The United States did not rebut Korea's 

prima facie case by showing that this was so. We offer this observation only to emphasize that we are 

not stating that a violation of the last sentence of Article 4.2(b) implies an automatic violation of the 

first sentence of Article 5.1 of the Agreement on Safeguards.” 

 



93 

 

d) “Plano de ajuste” 

 

Relatório Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, para. 7.108 

 

Em Korea - Dairy, o Painel concluiu que o Artigo 5.1 do Acordo sobre Salvaguardas não exige a 

consideração de um plano de ajuste por parte das autoridades. 

 

Para. 7.108. “We wish to make it clear that we do not interpret Article 5.1 as requiring the 

consideration of an adjustment plan by the authorities … The Panel finds no specific requirement that an 

adjustment plan as such must be requested and considered in the text of the Agreement on Safeguards. 

Although there are references to industry adjustment in two of its provisions, nothing in the text of the 

Agreement on Safeguards suggests that consideration of a specific adjustment plan is required before a 

measure can be adopted. Rather, we believe that the question of adjustment, along with the question of 

preventing or remedying serious injury, must be a part of the authorities’ reasoned explanation of the 

measure it has chosen to apply. Nonetheless, we note that examination of an adjustment plan, within the 

context of the application of a safeguard measure, would be strong evidence that the authorities 

considered whether the measure was commensurate with the objective of preventing or remedying 

serious injury and facilitating adjustment.” 

 

2. Artigo 5.2 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe from Korea (US - Line Pipe) Demandante: República 

da Coreia, WT/DS202/AB/R para. 173 

 

Em US - Line Pipe, o Órgão de Apelação concluiu que o Artigo 5.2(b) é o único no Acordo sobre 

Salvaguardas que impõe diferença entre a análise de dano e de ameaça de dano. Por essa regra, apenas 

de houver comprovação de dano é que a salvaguarda sob a modalidade de quota pode ser aplicada. 

 

Para. 173. “Further, we disagree with the support the Panel finds for its conclusions on this issue in the 

context of Article 5.2(b) of the Agreement on Safeguards. Article 5.2(b) excludes quota modulation in 

the case of threat of serious injury. It is, in our view, the only provision in the Agreement on Safeguards 

that establishes a difference in the legal effects of “serious injury” and “threat of serious injury”. Under 

Article 5.2(b), in order for an importing Member to adopt a safeguard measure in the form of a quota to 

be allocated in a manner departing from the general rule contained in Article 5.2(a), that Member must 

have determined that there is “serious injury”. A Member cannot engage in quota modulations if there is 

only a “threat of serious injury”. This is an exception that must be respected. But we do not think it 

appropriate to generalize from such a limited exception to justify a general rule. In any event, this 

exceptional circumstance is not relevant to the line pipe measure. We find nothing in Article 5.2(b), 

viewed as part of the context of Article 2.1, that would support a finding that, in this case, the USITC 

acted inconsistently with the Agreement on Safeguards by making a non-discrete determination in this 

case.” 

 

III.  Comentários 

 

O Órgão de Apelação analisou o Artigo 5 do Acordo sobre Salvaguardas nos casos Korea - Dairy e US - 

Line Pipe e concluiu que o Artigo 5.1 do referido Acordo impõe uma obrigação geral de fundo, qual 

seja, de que a medida de salvaguarda seja aplicada na extensão necessária para prevenir ou remediar o 

prejuízo. 

  

Também concluiu que na hipótese de um Membro aplicar medida de salvaguarda na forma de uma 

restrição quantitativa, reduzindo o volume das importações abaixo da média das importações nos 

últimos três anos representativos, este deverá apresentar uma justificativa clara no momento da decisão, 

em sua recomendação ou determinação sobre a aplicação da medida de salvaguarda. 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article5A1
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Contudo, concluiu que o Membro não é obrigado a justificar a recomendação ou determinação de uma 

medida na forma de uma restrição quantitativa que é consistente com “a média das importações nos 

últimos três anos representativos para os quais existem estatísticas disponíveis”. 

 

 De acordo com o Órgão de Apelação, o objetivo do Artigo 5.1 do Acordo sobre Salvaguarda se baseia 

na determinação do sério dano que justifique a aplicação de uma medida de salvaguarda. Assim, é o 

“sério dano” que vai determinar se uma medida de salvaguarda foi aplicada na medida necessária para 

atingir seu objetivo. 

 

Nesses termos, o Órgão de Apelação concluiu que a frase “só serão aplicadas na proporção necessária 

para prevenir ou remediar sério dano e facilitar o ajustamento”, na primeira parte do Artigo 5.1, deve ser 

lida como exigindo que a medida de salvaguarda somente possa ser aplicada quando houver sério dano 

atribuído ao aumento das importações. 

 

Por fim, vale observar a conclusão do Painel no caso Korea - Dairy a respeito da necessidade de um 

plano de ajuste (“ajustamento”) ao se aplicar a medida de salvaguarda. Nos termos do Painel, o Artigo 

5.1 do Acordo sobre Salvaguardas não exige a consideração de um plano de ajuste por parte das 

autoridades antes da adoção de uma medida de salvaguarda. Contudo, a sua consideração seria uma 

forte evidência de que as autoridades consideraram a medida com o objetivo de prevenir e remediar o 

sério dano ou facilitar o ajustamento. 
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 Artigo 6 

 

Silvia Bueno Miranda 

Felipe Herzog 

  

IA.  Texto do Artigo em Inglês 
 

Article 6 

Provisional Safeguard Measures 
 

In critical circumstances where delay would cause damage which it would be difficult to repair, 

a Member may take a provisional safeguard measure pursuant to a preliminary determination that there 

is clear evidence that increased imports have caused or are threatening to cause serious injury. The 

duration of the provisional measure shall not exceed 200 days, during which period the pertinent 

requirements of Articles 2 through 7 and 12 shall be met. Such measures should take the form of tariff 

increases to be promptly refunded if the subsequent investigation referred to in paragraph 2 of Article 4 

does not determine that increased imports have caused or threatened to cause serious injury to a 

domestic industry. The duration of any such provisional measure shall be counted as a part of the initial 

period and any extension referred to in paragraphs 1, 2 and 3 of Article 7. 

 

IB.  Texto do Artigo em Português 
 

Artigo 6 

Medidas de Salvaguarda Provisórias 
 

Em circunstâncias críticas, em que qualquer demora acarretaria dano difícil de reparar, poderá 

ser adotada medida de salvaguarda provisória em decorrência de determinação preliminar da existência 

de provas claras de que o aumento das importações tem causado ou ameaça causar prejuízo grave. A 

duração da medida provisória não excederá 200 dias e durante esse período se cumprirão as exigências 

pertinentes dos Artigos 2 a 7 e 12. As medidas dessa natureza deverão assumir a forma de aumentos nos 

impostos de importação, que serão prontamente reembolsados se na investigação posterior a que se 

refere o parágrafo segundo do Artigo 4 não fique determinado que o aumento das importações haja 

causado ou ameaçado causar prejuízo grave a uma indústria nacional. Contar-se-á como parte do 

período inicial e das prorrogações a que se referem os parágrafos 1, 2 e 3 do Artigo 7 a duração dessas 

medidas provisórias. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 4, §§ 1 e 2) 

 

IC.  Comentários sobre a Tradução 

 

Nada a observar, além da conveniência em se substituir a terminologia “prejuízo grave” por “sério 

dano”, conforme mencionado em comentários sobre a tradução do Artigo 2. 

 

II.  Interpretação e Aplicação do Artigo 6 

 

Relatório do Painel em Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R para. 8.292 

 

Em Argentina - Footwear, o Painel exerceu economia judicial com relação a esse Artigo. 

 

Para. 8.292. “In the light of our findings concerning the investigation and the definitive measure, we do 

not find it necessary to make a finding concerning this claim.” 

 

III. Comentários 

 

Nada a comentar. 

 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article7
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_03_e.htm#article12
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article7A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article7A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article7A3
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 Artigo 7 

 

Silvia Bueno Miranda 

Felipe Herzog 

 

IA.  Texto do Artigo em Inglês  
 

Article 7 

Duration and Review of Safeguard Measures 
 

7.1 A Member shall apply safeguard measures only for such period of time as may be necessary to 

prevent or remedy serious injury and to facilitate adjustment. The period shall not exceed four 

years, unless it is extended under paragraph 2. 

 

7.2 The period mentioned in paragraph 1 may be extended provided that the competent authorities 

of the importing Member have determined, in conformity with the procedures set out in Articles 

2, 3, 4 and 5, that the safeguard measure continues to be necessary to prevent or remedy serious 

injury and that there is evidence that the industry is adjusting, and provided that the pertinent 

provisions of Articles 8 and 12 are observed. 

 

7.3 The total period of application of a safeguard measure including the period of application of any 

provisional measure, the period of initial application and any extension thereof, shall not exceed 

eight years. 

 

7.4 In order to facilitate adjustment in a situation where the expected duration of a safeguard 

measure as notified under the provisions of paragraph 1 of Article 12 is over one year, the 

Member applying the measure shall progressively liberalize it at regular intervals during the 

period of application. If the duration of the measure exceeds three years, the Member applying 

such a measure shall review the situation not later than the mid-term of the measure and, if 

appropriate, withdraw it or increase the pace of liberalization. A measure extended under 

paragraph 2 shall not be more restrictive than it was at the end of the initial period, and should 

continue to be liberalized. 

 

7.5 No safeguard measure shall be applied again to the import of a product which has been subject 

to such a measure, taken after the date of entry into force of the WTO Agreement, for a period 

of time equal to that during which such measure had been previously applied, provided that the 

period of non-application is at least two years. 

 

7.6 Notwithstanding the provisions of paragraph 5, a safeguard measure with a duration of 180 days 

or less may be applied again to the import of a product if: 

 

(a)     at least one year has elapsed since the date of introduction of a safeguard measure on 

the import of that product; and 

 

(b)     such a safeguard measure has not been applied on the same product more than   twice 

in the five-year period immediately preceding the date of introduction of the 

measure. 

 

IB.  Texto do Artigo em Português 
 

Artigo 7 

Duração e Revisão das Medidas de Salvaguarda 

 

7.1 As medidas de salvaguarda só serão aplicadas durante o período que seja necessário para 

prevenir ou remediar o prejuízo grave e facilitar o ajustamento. Tal período não será superior a 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article7A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article7A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_01_e.htm#article2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article3
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article4
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article5
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article8
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_03_e.htm#article12
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_03_e.htm#article12A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article7A2
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_02_e.htm#article7A5
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quatro anos, a menos que seja prorrogado nos termos do parágrafo segundo. (Vide Decreto N.º 

1.488, de 11.05.1995, Artigo 9, §1) 

 

7.2 O período mencionado no parágrafo primeiro poderá ser prorrogado desde que as autoridades 

competentes do Membro importador hajam determinado, de conformidade com os 

procedimentos estabelecidos nos Artigos 2, 3, 4 e 5 que a medida de salvaguarda continua a ser 

necessária para prevenir ou remediar o prejuízo grave, de que haja provas de que a indústria está 

em processo de ajustamento e com a condição de que sejam observadas as disposições 

pertinentes dos Artigos 8 e 12. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 9, §2) 

 

7.3 O período total de aplicação de uma medida de salvaguarda, contados o período de aplicação de 

qualquer medida provisória, o período de aplicação inicial e de qualquer prorrogação deste, não 

será superior a oito anos. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 9, §3) 

 

7.4 A fim de facilitar o ajustamento, se a duração prevista de uma medida de salvaguarda, 

notificada de conformidade com as disposições do parágrafo primeiro do Artigo 12, for superior 

a um ano, a medida será liberalizada progressivamente, em intervalos regulares, durante o 

período de aplicação. Se a duração da medida for superior a três anos, o Membro que a aplicar 

examinará a situação o mais tardar na metade do período de aplicação da medida e, se for o 

caso, suspenderá a medida ou acelerará o ritmo da liberalização. Uma medida prorrogada nos 

termos do parágrafo segundo não será mais restritiva do que o era ao cabo do período inicial e 

sua liberalização deverá prosseguir. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 9, §§ 4, 5 

e 6) 

 

7.5 Nenhuma medida de salvaguarda voltará a ser aplicada à importação de um produto que tenha 

sido sujeito a uma medida dessa natureza adotada após a data de entrada em vigor do Acordo 

Constitutivo da Organização Mundial de Comércio até que seja transcorrido período igual 

àquele durante o qual se tenha aplicado anteriormente tal medida, contanto que o período de 

aplicação seja de pelo menos dois anos. 

 

7.6 Não obstante o disposto no parágrafo 5, poderá voltar a ser aplicada à importação de um 

produto uma medida de salvaguarda cuja duração seja de 180 dias ou menos, caso: (Vide 

Decreto N.º 1.488, de 11.05.1995, Artigo 9, §10, “a” e “b”) 

 

(a)  haja transcorrido pelo menos um ano desde a data de introdução de uma medida de 

salvaguarda à importação daquele produto; e 

 

(b)  não tenha sido aplicada tal medida de salvaguarda ao mesmo produto mais de duas 

vezes no período de cinco anos imediatamente anterior à data de introdução da medida. 

 

IC.  Comentários sobre a Tradução 

 

Nada a observar, além da conveniência em se substituir a terminologia “prejuízo grave” por “sério 

dano”, conforme mencionado em comentários sobre a tradução do Artigo 2. 

 

II.  Interpretação e Aplicação do Artigo 7 

 

Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R, paras. 8.303-8.304 

 

Em Argentina - Footwear, o Painel afirmou que as únicas modificações/ajustes previstos no Artigo 7.4 

do Acordo sobre Salvaguardas, e que devem ser notificados sob o Artigo 12, são aqueles que reduzem 

a restritividade da medida, uma vez que não é sequer admitido aumentar o nível de restrição. 
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 Para. 8.303. “In this context, we note that the only modifications of safeguard measures that Article 7.4 

contemplates are those that reduce its restrictiveness (i.e., to eliminate the measure or to increase their 

pace of its liberalisation pursuant to a mid-term review). The Agreement does not contemplate 

modifications that increase the restrictiveness of a measure, and thus contains no notification 

requirement for such restrictive modifications.” 

 

Para. 8.304. “We note that the modifications of the definitive safeguard measure made by Argentina are 

not contemplated by Article 7, and thus Article 12 does not foresee notification requirements with 

respect to such modifications. Any substantive issues pertaining to these subsequent Resolutions would 

need to be addressed under Article 7, but the European Communities made no such claim. Where the 

situation at issue is primarily one of substance, i.e., modification of a measure in a way not foreseen by 

the Safeguards Agreement, we believe that we cannot address the alleged procedural violation 

concerning notification arising therefrom, as no explicit procedural obligation is foreseen. Therefore, we 

see no possibility for a ruling on this aspect of the European Communities’ claim under Article 12.” 

 

III.  Comentários 

 

O Artigo 7 trata da duração e revisão das medidas de salvaguarda. Estabelece não apenas um prazo 

máximo para que permaneçam em vigor, mas também as condições para que sejam eventualmente 

renovadas.  

 

O único parágrafo que foi analisado pelo DSB (com recomendação de painel e não do Órgão de 

Apelação) foi o 7.4. Em Argentina - Footwear, o Painel afirmou que as únicas modificações/ajustes a 

serem notificados são aqueles que reduzem a restritividade da medida, uma vez que não é sequer 

admitido aumentar o nível de restrição. 

 

Com isso, conclui-se que uma salvaguarda deve trazer uma progressiva liberalização, não cabendo a 

renovação de uma salvaguardas em condições mais restritivas que aquelas sob as quais a salvaguarda foi 

originalmente imposta. 
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 Artigo 8 

 

Daniel Aun 

 

IA.  Texto do Artigo em Inglês  
 

Article 8 

Level of Concessions and Other Obligations 
 

8.1 A Member proposing to apply a safeguard measure or seeking an extension of a safeguard 

measure shall endeavour to maintain a substantially equivalent level of concessions and other 

obligations to that existing under GATT 1994 between it and the exporting Members which 

would be affected by such a measure, in accordance with the provisions of paragraph 3 of 

Article 12. To achieve this objective, the Members concerned may agree on any adequate means 

of trade compensation for the adverse effects of the measure on their trade. 

 

8.2 If no agreement is reached within 30 days in the consultations under paragraph 3 of Article 12, 

then the affected exporting Members shall be free, not later than 90 days after the measure is 

applied, to suspend, upon the expiration of 30 days from the day on which written notice of such 

suspension is received by the Council for Trade in Goods, the application of substantially 

equivalent concessions or other obligations under GATT 1994, to the trade of the Member 

applying the safeguard measure, the suspension of which the Council for Trade in Goods does 

not disapprove. 

 

8.3. The right of suspension referred to in paragraph 2 shall not be exercised for the first three years 

that a safeguard measure is in effect, provided that the safeguard measure has been taken as a 

result of an absolute increase in imports and that such a measure conforms to the provisions of 

this Agreement. 

 

IB.  Texto do Artigo em Português 
 

Artigo 8 

Nível das Concessões e Outras Obrigações 
 

8.1 Todo Membro que se proponha a aplicar ou queira prorrogar uma medida de salvaguarda 

procurará, de conformidade com as disposições do parágrafo 3 do Artigo 12, manter um nível 

de concessões e de outras obrigações substancialmente equivalente ao existente nos termos do 

GATT 1994 entre tal Membro e os Membros exportadores que seriam afetados por tal medida. 

Com o fim de alcançar esse objetivo, os Membros interessados poderão chegar a acordo com 

relação a qualquer forma adequada de compensação comercial pelos efeitos adversos da medida 

sobre o seu comércio. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 11, §1) 

 

8.2 Se, nas consultas que se realizem ao amparo do parágrafo 3 do Artigo 12 não se alcançar acordo 

dentro de um prazo de 30 dias, os Membros exportadores afetados poderão, o mais tardar 90 

dias após a data a partir da qual a medida seja aplicada, suspender, ao expirar um prazo de 30 

dias contado a partir da data em que o Conselho para o Comércio de Bens tenha recebido aviso 

por escrito de tal suspensão, a aplicação, ao comércio do Membro que aplique a medida de 

salvaguarda, de concessões ou outras obrigações substancialmente equivalentes resultantes do 

GATT 1994, desde que tal suspensão não seja desaprovada pelo Conselho para o Comércio de 

Bens. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 11, §2) 

 

8.3 Não será exercido o direito de suspensão a que se refere o parágrafo segundo durante os três 

primeiros anos de vigência de uma medida de salvaguarda, desde que a medida de salvaguarda 

tenha sido adotada como resultado de um aumento em termos absolutos das importações e desde 

que tal medida se conforme com as disposições do presente Acordo. (Vide Decreto N.º 1.488, 

de 11.05.1995, Artigo 11, §3) 
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IC.  Comentários sobre a Tradução 

 

Nada a observar. 

 

II.  Interpretação e Aplicação do Artigo 8 

 

Relatório do Painel no caso United States - Safeguard Measure on Imports of Fresh, Chilled or 

Frozen Lamb from New Zealand (US - Lamb), Demandante: Nova Zelândia, WT/DS177/R e 

WT/DS178/R, para. 7.280 
 

Em US - Lamb, o Painel exerceu economia judicial com relação a esse Artigo.  

 

Para. 7.280. “Bearing in mind the statements of the Appellate Body on “judicial economy” in the 

disputes on United States - Shirts and Blouses and Australia - Salmon, we believe that in the foregoing 

sections we have addressed all those claims and issues which we considered necessary for the resolution 

of the matter in order to enable to DSB to make sufficiently precise recommendations and rulings for 

the effective resolution of the dispute before us. Therefore, we see no need to rule on the complainants' 

claims under SG Articles 2.2, 3.1, 5.1 and GATT 1994 Articles I and II, or on Australia's claims under 

SG Articles 8, 11 and 12.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe (US - Line Pipe), Demandante: República da Coreia, 

WT/DS202/AB/R, paras. 108 e 119 

 

Em US - Line Pipe, o Órgão de Apelação seguiu a determinação do caso US - Wheat Gluten no sentido 

de que havendo violação ao Artigo 12.3, haverá também violação ao Artigo 8.1, pelo Membro não ter se 

esforçado para manter um nível equivalente de concessões. 

 

Para. 108. “As we stated in US - Wheat Gluten, there must be sufficient time “to allow for the 

possibility … for a meaningful exchange”. This requirement presupposes that exporting Members will 

obtain the relevant information sufficiently in advance to permit analysis of the measure, and assumes 

further that exporting Members will have an adequate opportunity to consider the likely consequences 

of the measure before the measure takes effect. For it is only in such circumstances that an exporting 

Member will be in a position, as required by Article 12.3, to “reach[ ] an understanding on ways to 

achieve the objective set out in paragraph 1 of Article 8” of “maintain[ing] a substantially equivalent 

level of concessions and other obligations to that existing under GATT 1994”. We see this specific 

textual link between Article 12.3 and paragraph 1 of Article 8 as especially significant.” 

 

Para. 119. “In our view, our reasoning in US - Wheat Gluten is also applicable in this case. Therefore, 

we agree with the Panel that the United States, “by failing to comply with its obligations under 

Article 12.3, has also acted inconsistently with its obligations under Article 8.1 to endeavour to maintain 

a substantially equivalent level of concessions. (…)”. 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Wheat 

Gluten from the European Communities (United States - Wheat Gluten), Demandante: Comunidade 

Europeia, WT/DS166/R, paras. 8.206 e 8.215-8.219 

 

Em US - Wheat Gluten, o Painel competente decidiu que qualquer Membro que se proponha a aplicar 

uma medida de salvaguarda deve consultar-se com o Membro exportador no sentido de procurar manter 

um nível de concessões ou de outras obrigações substancialmente equivalente ao existente nos termos 

do GATT 1994, antes da aplicação efetiva da versão final, e não de versões preliminares, de dita medida 

 

Para. 8.206. “Article 12.1(c) SA, read in conjunction with Article 12.2 and 12.3, refers to a final 

proposed measure, i.e. the measure that the WTO Member concerned intends to adopt and not one that 

http://www.tradelawguide.com/index.asp?toc=content&id=201&tab=r&docid=358&aaprovid=4208&sort=&aaNodeID=&aaDisputeID=4144&aa_docid=515#aa515
http://www.tradelawguide.com/index.asp?toc=content&id=201&tab=r&docid=358&aaprovid=4208&sort=&aaNodeID=&aaDisputeID=4144&aa_docid=515#aa515
http://www.tradelawguide.com/index.asp?toc=content&id=201&tab=r&docid=358&aaprovid=4208&sort=&aaNodeID=&aaDisputeID=4144&aa_docid=515#aa515
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the Member has already implemented. Otherwise, the requirements of transparency and information 

would not be fully served. It should be recalled that the objective of the prior consultations as set out in 

Article 12.3 SA is to review the information provided in the notifications, exchange views on the 

measure and reach an understanding on ways to achieve the objectives of Article 8.1 SA. The latter 

provision requires a Member proposing to apply a safeguard measure to endeavour to maintain a 

substantially equivalent level of concessions and other obligations to that existing under the GATT 

1994. The Agreement on Safeguards thus requires a Member when proposing to apply a safeguard 

measure to provide an adequate opportunity to consult with affected Members prior to the application of 

the measure inter alia to discuss ways to maintain an equivalent level of concessions and perhaps agree 

on adequate means of trade compensation. The requirement to endeavour to maintain a substantially 

equivalent level of concessions between the Member proposing to apply a measure and exporting 

Members affected by such a measure is intrinsically linked with the fact that “taking a safeguard action 

results in restrictions on imports arising from ‘fair’ trade”. The obligation to provide adequate 

opportunity for prior consultations is therefore essential to the proper application of the safeguard 

mechanism.” 

 

Para. 8.215. “Article 8.1 provides as follows: Article 8 Level of Concessions and Other Obligations 1. 

“A Member proposing to apply a safeguard measure or seeking an extension of a safeguard measure 

shall endeavour to maintain a substantially equivalent level of concessions and other obligations to that 

existing under GATT 1994 between it and the exporting Members which would be affected by such a 

measure, in accordance with the provisions of paragraph 3 of Article 12. To achieve this objective, the 

Members concerned may agree on any adequate means of trade compensation for the adverse effects of 

the measure on their trade.” 

 

Para. 8.216. “The principal issue confronting the Panel is whether Articles 12.3 SA and 8.1 SA require 

that the consultations referred to in these provisions must include consultations on the final proposed 

measure. Clearly, consideration of this issue is intimately intertwined with the Panel's view of the 

requirements of Article 12 SA concerning the type and timing of notifications. As we established above, 

consultations on the proposed measure under Article 12.3 SA would necessarily take place after a 

Member has notified the “proposed” measure but before that measure is actually applied.” 

 

Para. 8.217. “In this case, the United States applied its safeguard measure effective 1 June 1998, 2 days 

after the United States President had decided upon the safeguard measure to be applied and had “taken 

the decision” to apply that measure on 30 May 1998. While the parties have confirmed that 

consultations did take place on the basis of the United States notifications under Article 12.1(b) 

concerning the USITC's finding of serious injury and the USITC's recommendations on remedy, no 

consultations were held on the final proposed measure as approved by the United States President on 30 

May 1998. Therefore, the Panel considers that, while consultations may have been held on the basis of 

the notifications made by the United States under Article 12.1(b) SA, the United States did not provide 

“an adequate opportunity for prior consultations” on this final proposed measure, within the meaning of 

Article 12.3 SA. This necessarily implies that the United States did not fulfil its obligations under 

Article 8.1 SA to endeavour to maintain a substantially equivalent level of concessions and other 

obligations, in accordance with the provisions of paragraph 3 of Article 12.” 

 

Para. 8.218. “The fact that consultations took place between the United States and the European 

Community on 24 April 1998 and 22 May 1998 does not affect this finding. It should be recalled that 

Article 12.1(b) SA, read together with Articles 12.2 and 12.3 SA, envisages that consultations may also 

be held on the basis of Article 12.1(b) notifications concerning a finding of serious injury. Members are 

encouraged to consult with each other before a final decision on whether to apply a measure is taken. 

Such consultations could fulfil part of the aims of Article 12.3, i.e. to review the information contained 

in the notifications and possibly exchange views on the measure. However, one of the important 

objectives of the consultations under Article 12.3 SA is to reach an understanding on ways to achieve 

the objective of Article 8.1 concerning compensation. We consider that it is only after a decision to 

apply a measure is taken and information is given on the final proposed measure, that informed and 
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meaningful consultations can be held under Article 12.3 and 8.1 SA. Another interpretation would mean 

that WTO Members would be consulting on a hypothetical measure that might not come into effect.” 

 

Para. 8.219. “We found above that the United States did not provide a timely notification under Article 

12.1 (c) SA of its proposed final measure since the United States notified its decision to apply a measure 

three days after the measure had been implemented. For the same reason, we find that the United States 

violated the obligation of Article 12.3 SA to provide adequate opportunity for prior consultations on the 

measure. Hence, we find that the United States also violated its obligation under Article 8.1 SA to 

endeavour to maintain a substantially equivalent level of concessions and other obligations to that 

existing under GATT 1994 between it and the exporting Members which would be affected by such a 

measure, in accordance with Article 12.3 SA.” 

 

Relatório do Painel no caso United State - Definitive Safeguard Measures on Imports of Circular 

Welded Carbon Quality Line Pipe (US - Line Pipe), Demandante: República da Coreia, 

WT/DS202/R, paras. 7.318-7.319 

 

Em US - Line Pipe, o Painel competente decidiu que, em razão da correlação expressa entre os Artigos 

8.1 e 12.3 do Acordo sobre Salvaguardas, um Membro não poderá procurar manter um nível de 

concessões ou de outras obrigações substancialmente equivalente ao existente nos termos do GATT 

1994 com respeito ao Membro afetado pela medida se, como primeiro passo, não lhe der oportunidade 

adequada de que estabeleçam consultas prévias sobre uma medida que se proponha aplicar. 

 

Para. 7.318. “In our view, Korea's Article 8.1 claim is entirely dependent on its Article 12.3 claim. This 

view is supported by the Appellate Body's finding in US - Wheat Gluten: In view of [the] explicit link 

between Articles 8.1 and 12.3 of the Agreement on Safeguards, a Member cannot, in our view, 

“endeavour to maintain” an adequate balance of concessions unless it has, as a first step, provided an 

adequate opportunity for prior consultations on a proposed measure.” 
 

 

Para. 7.319. “We concur fully with the Appellate Body's finding that if a Member has not provided 

adequate opportunity for consultations under Article 12.3, it cannot have complied with its obligation to 

endeavour to maintain a substantially equivalent level of concessions and other obligations. Therefore, 

we find that the United States, by failing to comply with its obligations under Article 12.3, has also 

acted inconsistently with its obligations under Article 8.1 to endeavour to maintain a substantially 

equivalent level of concessions and other obligations.” 

 

III.  Comentários 

 

As decisões dos Painéis competentes sacramentaram que, em razão da correlação expressa entre os 

Artigos 8.1 e 12.3 do Acordo sobre Salvaguardas, um Membro que se proponha a aplicar uma medida 

de salvaguarda deve consultar-se com o Membro exportador com o fim de buscar manter um nível de 

concessões e de outras obrigações substancialmente equivalente ao existente nos termos do GATT 1994. 

Essas consultas deverão ter lugar antes da aplicação efetiva da versão final de dita medida, sendo 

insuficiente que se baseiem em versões posteriormente sujeitas a mudanças antes de sua implementação. 

 

Corroborando a posição dos Painéis, o Órgão de Apelação acrescentou que também é do interesse do 

Membro importador que as partes possam chegar a um entendimento, para que evite a imposição de 

medidas compensatórias excessivas; nesse sentido, observou, ainda, que entendimentos substantivos 

(“meaningful Exchange”) entre as partes interessadas pressupõem que o Membro importador se engajará 

em consultas com Membro exportador de boa fé e dará a adequada consideração às suas observações 

antes da imposição da medida (Vide Relatório do Órgão de Apelação, US - Line Pipe, 

WT/DS202/AB/R, paras. 108 e 110). 

 

 

 

 

http://www.tradelawguide.com/index.asp?toc=content&id=201&tab=r&docid=358&aaprovid=4208&sort=&aaNodeID=&aaDisputeID=4143&aa_docid=525#aa525
http://www.tradelawguide.com/index.asp?toc=content&id=201&tab=r&docid=358&aaprovid=4208&sort=&aaNodeID=&aaDisputeID=4143&aa_docid=525#aa525
http://www.tradelawguide.com/index.asp?toc=content&id=201&tab=r&docid=358&aaprovid=4208&sort=&aaNodeID=&aaDisputeID=4143&aa_docid=525#aa525
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 Artigo 9 

 

Daniel Aun 

 

IA.  Texto do Artigo em Inglês  
 

Article 9 

Developing Country Members 
 

9.1 Safeguard measures shall not be applied against a product originating in a developing country 

Member as long as its share of imports of the product concerned in the importing Member does 

not exceed 3 per cent, provided that developing country Members with less than 3 per cent 

import share collectively account for not more than 9 per cent of total imports of the product 

concerned. (2) 

 

9.2 A developing country Member shall have the right to extend the period of application of a 

safeguard measure for a period of up to two years beyond the maximum period provided for in 

paragraph 3 of Article 7. Notwithstanding the provisions of paragraph 5 of Article 7, a 

developing country Member shall have the right to apply a safeguard measure again to the 

import of a product which has been subject to such a measure, taken after the date of entry into 

force of the WTO Agreement, after a period of time equal to half that during which such a 

measure has been previously applied, provided that the period of non-application is at least two 

years. 

 
Footnote 2: A Member shall immediately notify an action taken under paragraph 1 of Article 9 to the Committee on 

Safeguards. 

 

IB.  Texto do Artigo em Português 
 

Artigo 9 

Países Membros em Desenvolvimento 
 

9.1 Não se aplicarão medidas de salvaguarda contra produto procedente de país Membro em 

desenvolvimento quando a parcela que lhe corresponda nas importações efetuadas pelo Membro 

importador do produto considerado não for superior a 3 por cento, contanto que os países 

Membros em desenvolvimento com participação nas importações inferior a 3 por cento não 

representem, em conjunto, mais de 9 por cento das importações totais do produto em questão
2
. 

(Vide Decreto N.º 1.488, de 11.05.1995, Artigo 12, I e II) 
 

9.2 Todo país Membro em desenvolvimento terá o direito de prorrogar o período de aplicação de 

uma medida de salvaguarda por um prazo de até dois anos além do período máximo 

estabelecido no parágrafo 3 do Artigo 7. Não obstante o disposto no parágrafo 5 do Artigo 7, 

um país Membro em desenvolvimento terá o direito de voltar a aplicar medida de salvaguarda à 

importação de um produto que tenha sido sujeito a medida dessa natureza, adotada após a data 

da entrada em vigor do Acordo Constitutivo da OMC, depois de um período igual à metade 

daquele durante o qual se tenha aplicado anteriormente tal medida, contanto que o período de 

não-aplicação seja de dois anos pelo menos. 

 

IC.  Comentários sobre a Tradução 

 

Nada a observar. 

 

II.  Interpretação e aplicação do Artigo 9 

 

                                                           
2 Todo Membro notificará imediatamente ao Comitê de Salvaguardas as medidas que adote ao amparo do parágrafo primeiro do 

Artigo 9. 
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1. Aplicação de salvaguardas sobre países em desenvolvimento com volumes reduzidos de 

exportações 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe (US - Line Pipe), Demandante: República da Coréia, 

WT/DS202/AB/R, paras. 127-132 

 

Em US - Line Pipe, o Órgão de Apelação aclarou não haver exigência de exclusão expressa dos países 

em desenvolvimento da aplicação de medidas de salvaguarda que não os alcancem e esclareceu que a 

simples imposição de condições para a importação de produtos provenientes de países em 

desenvolvimento pode caracterizar a aplicação de uma salvaguarda, independentemente da sua efetiva 

execução e da materialização dos seus efeitos. 

 

Para. 127. “There is nothing, for example, in the text of Article 9.1 to the effect that countries to which 

the measure will not apply must be expressly excluded from the measure. Although the Panel may have 

a point in saying that it is ‘reasonable to expect’ an express exclusion, we see nothing in Article 9.1 that 

requires one.” 

  

Para. 128. “We agree also with the United States that it is possible to comply with Article 9.1 without 

providing a specific list of the Members that are either included in, or excluded from, the measure. 

Although such a list could, and would, be both useful and helpful by providing transparency for the 

benefit of all Members concerned, we see nothing in Article 9.1 that mandates one.” 

 

Para. 129. “The United States argues as well that special attention should be paid to the word “apply” in 

Article 9.1. On this point, we start by observing that Article 9.1 obliges Members not to apply a 

safeguard measure against products originating in developing countries whose individual exports are 

below a de minimis level of three percent of the imports of that product, provided that the collective 

import share of such developing countries does not account for more than nine percent of the total 

imports of that product. We believe the United States is correct insofar as it stresses the significance of 

the word “applied” in Article 9.1. However, we note that Article 9.1 is concerned with the application of 

a safeguard measure on a product. And we note, too, that a duty, such as the supplemental duty imposed 

by the line pipe measure, does not need actually to be enforced and collected to be “applied” to a 

product. In our view, duties are “applied against a product “ when a Member imposes conditions under 

which that product can enter that Member's market - including when that Member establishes, as the 

United States did here, a duty to be imposed on over-quota imports. Thus, in our view, duties are 

“applied” irrespective of whether they result in making imports more expensive, in discouraging imports 

because they become more expensive, or in preventing imports altogether.” 

 

Para. 130. “The United States argues in its appellant's submission that it has complied with Article 9.1 

by structuring the safeguard duty “so that it automatically would not apply to developing countries 

accounting for less than three percent of imports.” On this basis, the United States argues that the line 

pipe measure has not been “applied” to those developing countries with de minimis imports in the 

United States. But, according to the latest data available at the time the line pipe measure took effect - 

data found in the Panel record and not disputed by the United States - the 9,000 short-ton exemption 

from the over-quota duty imposed by the line pipe measure did not represent three percent of the total 

imports. Rather, the exemption represented only 2.7 percent of total imports. According to the evidence 

in the Panel record, an exemption of approximately 10,000 short tons would have amounted at the time 

to a three-percent exclusion. The exemption applied by the United States was, on the evidence, too 

small.” 

 

Para. 131. “As we have already noted, the United States argued before the Panel that it “expected” the 

measure would result in a decrease from the total volume of imports in 1998 and that, consequently, the 

general 9,000 short-ton exemption from the supplemental duty would satisfy the requirements of Article 

9.1 because “any country reaching the 9000 ton limit of the exemption would account for more than 

three per cent of total imports.” But expectations are not realized “automatically”. The facts indicate 
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that, when the measure was adopted, the 9,000 ton exclusion represented less than three percent of total 

imports into the United States market. The over-quota duty applied to imports that exceeded the 9,000 

short-ton exemption, irrespective of their origin.” 

 

Para. 132. “As the Panel emphasized, too, the available documents reveal no effort whatsoever by the 

United States - apart from the claimed “automatic” structure of the measure itself - to make certain that 

de minimis imports from developing countries were excluded from the application of the measure. 

Whatever the “expectations” of the United States, we are not persuaded by the facts before us that the 

United States took all reasonable steps that it could and, thus, should have taken to exclude developing 

countries exporting less than the de minimis levels in Article 9.1 from the scope and, therefore, the 

application of the supplemental duty.” 

 

Relatório do Painel no caso Dominican Republic - Safeguard Measures on Imports of Polypropylene 

Bags and Tubular Fabric (DR - Safeguard Measures), Demandantes: Costa Rica, Guatemala, 

Honduras e El Salvador, WT/DS415-418/R, paras. 7.35, 7.373, 7.381-7.383 e 7.392 

  

O Painel em DR - Safeguard Measures deixou claro que o Artigo 9.1 é uma exceção, que deve ser 

interpretado em conjunto com o Artigo 2, que são apenas duas circunstâncias que legitimam a exclusão 

de um país em desenvolvimento da aplicação da salvaguarda e que se trata de uma obrigação e não de 

uma faculdade a exclusão dos países em desenvolvimento com percentual de exportação inferior ao 

anunciado no Artigo. 

 

Para. 7.35. “The complainants assert that the impugned measures suspend obligations of the Dominican 

Republic under Articles I:1 and II:1(b), second sentence, of the GATT 1994 relating to the products in 

question. The complainants reject the Dominican Republic's argument to the effect that the term 

obligation in Article XIX of the GATT 1994 refers solely to obligations relating to tariff concessions 

under Article II:1 and the elimination or reduction of quantitative restrictions under Article XI of the 

GATT 1994. In their view, the impugned measures involve the suspension of the most-favoured-nation 

principle provided for in Article I:1 of the GATT 1994, since they selectively exclude imports from 

specific origins (namely, Colombia, Indonesia, Mexico and Panama) under cover of Article 9.1 of the 

Agreement on Safeguards, thus granting those imports an advantage, favour, privilege or immunity not 

accorded immediately and unconditionally to the imports of the like product from the other WTO 

Members. The complainants affirm that the impugned measures also suspend the application of Article 

II:1(b), second sentence, of the GATT 1994 insofar as they impose a tariff surcharge other than ordinary 

customs duties that is not recorded in the Dominican Republic's schedule of concessions.” 
 

Para. 7.373. “Article 9.1 of the Agreement on Safeguards lays down two requirements in order to be 

able to exclude products originating from certain developing country Members from the coverage of a 

safeguard measure, namely: (i) the individual share of the developing country Member which it is 

sought to exclude from the application of the measure shall not exceed 3 per cent of the imports of the 

Member applying the measure; and (ii) the collective share of the developing countries that meet the 

first requirement shall not exceed 9 per cent of total imports of the product concerned.” 
 

Para. 7.381. “Taking into account the foregoing points of view and the analysis of the legal provisions 

cited above, the Panel considers that Article 9.1 of the Agreement on Safeguards imposes the obligation 

to exclude from the application of the safeguard measure a share of the imports (corresponding to those 

from developing country Members that meet the requirements laid down in the provision) even when 

these have been taken into account in the substantive analysis during the investigation.” 

 

Para. 7.382. “In the present case, both the complainants and the Dominican Republic agree that Article 

9.1 of the Agreement on Safeguards is an exception.” 

 

Para. 7.383. “In the Panel's view, when Article 9.1 of the Agreement on Safeguards is applicable, this 

affects the scope of the obligation contained in Article 2.2. Because of the way in which Article 9.1 of 

the Agreement on Safeguards is worded, it contains an obligation to exclude developing country 
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Members that satisfy the requirements in the provision and is not a discretionary faculty given to a 

Member imposing a measure which it may decide to employ or not. In other words, when a Member 

conducting a safeguards investigation finds, as a result of its examination, that products from certain 

origins are covered by the provisions in Article 9.1 of the Agreement on Safeguards, it is obliged to 

grant special and differential treatment to the developing countries concerned when imposing the 

measure by excluding them from its application. In such cases, in their report the competente authorities 

must provide an explanation of the way in which the foregoing was determined.” 

 

Para. 7.392. “Nonetheless, the fact that the Dominican Republic did not violate the principle of 

parallelism in the case of Colombia, Indonesia, Mexico and Panama by excluding these countries from 

application of the measure based on Article 9.1 of the Agreement on Safeguards does not necessarily 

imply that the Dominican Republic complied fully with the obligation in this provision to exclude 

imports from all relevant origins from application of the measure. This question will be examined 

below.” 
 

III.  Comentários 

 

Como vimos acima, o Artigo 9.1 do Acordo sobre Salvaguarda prevê exceções limitadas à proibição 

genérica de imposição de medidas de salvaguarda sobre produtos provenientes de países em 

desenvolvimento. 

 

O Órgão de Apelação assentou que referido Artigo não impõe ao Membro importador o dever de listar 

expressamente os Membros incluídos na ou excluídos da aplicação de uma medida de salvaguarda, 

independentemente da presença de países em desenvolvimento em qualquer desses grupos. Sem 

embargo, o Órgão de Apelação reconheceu que seria útil que assim se procedesse, por uma questão de 

transparência com os Membros envolvidos. Em outras palavras, ainda seja razoável que o importador 

indique expressamente os Membros excluídos de determinada medida, nada o obriga a fazê-lo. 

 

O Órgão de Apelação também determinou que basta a imposição de condições para que determinado 

produto ingresse no mercado importador para que se caracterize a “aplicação” de uma medida de 

salvaguarda, nos termos do Artigo 9.1. Dessa forma, basta que importações além de determinada quota 

sejam sobretaxadas para que a aplicação da salvaguarda se configure, independentemente da efetiva 

execução da medida ou da materialização de efeitos sobre tal produto como o encarecimento ou a 

redução das suas importações (em razão, p. ex., do seu encarecimento). 
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 Artigo 10 

 

Cynthia Kramer 

 

IA.  Texto do Artigo em Inglês  
 

Article 10 

Pre-existing Article XIX Measures 
 

 Members shall terminate all safeguard measures taken pursuant to Article XIX of GATT 1947 

that were in existence on the date of entry into force of the WTO Agreement not later than eight years 

after the date on which they were first applied or five years after the date of entry into force of the 

WTO Agreement, whichever comes later. 

 

IB.  Texto do Artigo em Português 
 

Artigo 10 

Medidas ao Amparo do Artigo XIX já Vigentes 
 

Os Membros darão por encerradas todas as medidas de salvaguarda tomadas ao amparo do 

Artigo XIX do GATT 1947 que estejam em vigor no momento da entrada em vigor do Acordo 

Constitutivo da OMC o mais tardar oito anos após a data em que tenham sido aplicadas pela primeira 

vez ou cinco anos após a data de entrada em vigor do Acordo Constitutivo da OMC, se essa data for 

posterior. 

 

IC.  Comentários sobre a Tradução 

 

Nada a observar. 

 

II.  Interpretação e Aplicação do Artigo 10 

 

Este Artigo não foi objeto de análise interpretativa pelo DSB da OMC. 

 

III. Comentários 

 

Nada a comentar. 
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 Artigo 11 

 

Daniel Aun 

 

IA.  Texto do Artigo em Inglês 
 

Article 11 

Prohibition and Elimination of Certain Measures 
 

11.1     (a) A Member shall not take or seek any emergency action on imports of particular 

products as set forth in Article XIX of GATT 1994 unless such action conforms with 

the provisions of that Article applied in accordance with this Agreement. 

  

(b) Furthermore, a Member shall not seek, take or maintain any voluntary export restraints, 

orderly marketing arrangements or any other similar measures on the export or the 

import side. (3) These include actions taken by a single Member as well as actions 

under agreements, arrangements and understandings entered into by two or more 

Members. Any such measure in effect on the date of entry into force of the 

WTO Agreement shall be brought into conformity with this Agreement or phased out in 

accordance with paragraph 2. 

  

(c) This Agreement does not apply to measures sought, taken or maintained by a Member 

pursuant to provisions of GATT 1994 other than Article XIX, and Multilateral Trade 

Agreements in Annex 1A other than this Agreement, or pursuant to protocols and 

agreements or arrangements concluded within the framework of GATT 1994. 

  

11.2 The phasing out of measures referred to in paragraph 1(b) shall be carried out according to 

timetables to be presented to the Committee on Safeguards by the Members concerned not later 

than 180 days after the date of entry into force of the WTO Agreement. These timetables shall 

provide for all measures referred to in paragraph 1 to be phased out or brought into conformity 

with this Agreement within a period not exceeding four years after the date of entry into force of 

the WTO Agreement, subject to not more than one specific measure per importing Member (4), 

the duration of which shall not extend beyond 31 December 1999. Any such exception must be 

mutually agreed between the Members directly concerned and notified to the Committee on 

Safeguards for its review and acceptance within 90 days of the entry into force of the 

WTO Agreement. The Annex to this Agreement indicates a measure which has been agreed as 

falling under this exception. 

 

11.3 Members shall not encourage or support the adoption or maintenance by public and private 

enterprises of non-governmental measures equivalent to those referred to in paragraph 1. 

 
Footnote 3: An import quota applied as a safeguard measure in conformity with the relevant provisions of GATT 1994 and this 

Agreement may, by mutual agreement, be administered by the exporting Member. 

Footnote 4: The only such exception to which the European Communities is entitled is indicated in the Annex to this Agreement. 

 

IB.  Texto do Artigo em Português 
 

Artigo 11 

Proibição e Eliminação de Certas Medidas 
 

11.1     (a)  Nenhum Membro adotará nem procurará adotar medidas de emergência, tais como 

definidas no Artigo XIX do GATT 1994, com relação a produtos particulares, a menos 

que tais medidas estejam em conformidade com as disposições do referido Artigo e 

sejam aplicadas em consonância com as disposições do presente Acordo. 

 

(b)  Ademais, nenhum Membro procurará adotar, nem adotará, nem manterá restrições 

voluntárias às exportações, acordos de organização de mercado ou quaisquer outras 
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medidas similares no que diz respeito tanto às exportações quanto às importações. Estas 

compreendem medidas adotadas por um Membro individualmente ou mediante acordos, 

arranjos e entendimentos firmados por dois ou mais Membros. Todas as medidas dessa 

natureza, vigentes na data de entrada em vigor do Acordo Constitutivo da Organização 

Mundial de Comércio, devem ser adaptadas aos termos deste Acordo ou gradualmente 

eliminadas de acordo com o parágrafo segundo. 

 

(c)  O presente Acordo não se aplica às medidas que um Membro procure adotar, adote ou 

mantenha de conformidade com outras disposições do GATT 1994, além das do Artigo 

XIX e dos Acordos Comerciais Multilaterais incluídos no Anexo l A, à parte o presente 

Acordo, ou de conformidade com protocolos e acordos ou convênios concluídos no 

âmbito do GATT 1994. 

 

11.2 A eliminação progressiva das medidas a que se refere o parágrafo (b) será implementada de 

acordo com calendários que os Membros interessados submeterão ao Comitê de Salvaguardas o 

mais tardar 180 dias após a data de entrada em vigor do Acordo Constitutivo da OMC. Em tais 

calendários prever-se-á que todas as medidas mencionadas no parágrafo primeiro sejam 

progressivamente eliminadas ou sejam postas em conformidade com o presente Acordo dentro 

de um prazo que não seja superior a quatro anos contado a partir da data de entrada em vigor do 

Acordo Constitutivo da OMC, sujeito a uma medida específica no máximo por Membro 

importador, medida essa cuja duração não se estenderá além de 31 de dezembro de 1999. Toda 

exceção dessa natureza deverá ser objeto de acordo mútuo entre os Membros diretamente 

interessados e notificada ao Comitê de Salvaguardas para consideração e aceitação dentro do 

prazo de 90 dias subsequentes à data da entrada em vigor do Acordo Constitutivo da OMC. No 

Anexo ao presente Acordo é indicada uma medida que se acordou considerar como sendo 

amparada por essa exceção. 

 

11.3 Os Membros não estimularão nem apoiarão a adoção ou a manutenção, por empresas públicas 

ou privadas, de medidas não-governamentais equivalentes às medidas a que se refere o 

parágrafo primeiro. 

 

IC.  Comentários sobre a Tradução 

 

A tradução em português omitiu o número “1” referente ao parágrafo 1(b), conforme mencionado na 

primeira frase do Artigo 11.2. 

 

II.  Interpretação e Aplicação do Artigo 11 

 

1. Relação com Artigo XIX do GATT 1994 

 

Relatório do Órgão de Apelação no caso Argentina - Safeguard Measures on Imports of Footwear 

(Argentina - Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R, paras. 83-84 
 

Em Argentina - Footwear, o Órgão de Apelação concluiu que os Artigos 1 e 11.1(a) do Acordo sobre 

Salvaguardas descrevem a natureza de complementaridade entre o Artigo XIX do GATT 1994 e o 

Acordo sobre Salvaguardas no âmbito do Acordo da OMC. Nestes termos, o Órgão de Apelação 

concluiu que quaisquer medidas de salvaguarda impostas após a entrada em vigor do Acordo 

Constitutivo da OMC devem respeitar tanto as disposições do Acordo sobre Salvaguardas quanto 

àquelas do Artigo XIX do GATT 1994. 

 

Para. 83. “We see nothing in the language of either Article 1 or Article 11.1(a) of the Agreement on 

Safeguards that suggests an intention by the Uruguay Round negotiators to subsume the requirements of 

Article XIX of the GATT 1994 within the Agreement on Safeguards and thus to render those 

requirements no longer applicable. Article 1 states that the purpose of the Agreement on Safeguards is to 

establish “rules for the application of safeguard measures which shall be understood to mean those 
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measures provided for in Article XIX of GATT 1994.” (emphasis added) This suggests that Article XIX 

continues in full force and effect, and, in fact, establishes certain prerequisites for the imposition of 

safeguard measures. Furthermore, in Article 11.1(a), the ordinary meaning of the language “unless such 

action conforms with the provisions of that Article applied in accordance with this Agreement” 

(emphasis added) clearly is that any safeguard action must conform with the provisions of Article XIX 

of the GATT 1994 as well as with the provisions of the Agreement on Safeguards. Neither of these 

provisions states that any safeguard action taken after the entry into force of the WTO Agreement need 

only conform with the provisions of the Agreement on Safeguards.” 

 

Para. 84. “Thus, we conclude that any safeguard measure imposed after the entry into force of the WTO 

Agreement must comply with the provisions of both the Agreement on Safeguards and Article XIX of 

the GATT 1994.” 

 

Relatório do Painel no caso United State - Definitive Safeguard Measures on Imports of Circular 

Welded Carbon Quality Line Pipe (US - Line Pipe), Demandante: República da Coreia, 

WT/DS202/R, paras. 7.303-7.306 

 

Em US - Line Pipe, o Painel concluiu que a referência a “medidas de emergência” no Artigo 11 do 

Acordo sobre Salvaguardas simplesmente descreve a natureza emergencial da ação que pode ser tomada 

por um Membro quando as condições do Artigo XIX do GATT e do Acordo sobre Salvaguardas são 

preenchidas. 

 

Para. 7.303. “Although Article XIX is entitled “Emergency Action on Imports of Particular Products”, 

there is no further reference to the phrase “emergency action” in that Article. The plain language of that 

provision does not require Members to demonstrate the existence of an “emergency” before being able 

to take Article XIX safeguard action. Rather, the phrase “emergency action” describes the nature of the 

(safeguard) action to be taken, once the conditions set forth in Article XIX (and the Safeguards 

Agreement) have been fulfilled. While the reference to “emergency action” in the title of Article XIX 

may serve to infer meaning into the substantive obligations of Article XIX (and the Safeguards 

Agreement), it does not constitute a substantive obligation itself.” 

 

Para. 7.304. “Article 11.1(a) of the Safeguards Agreement provides that: 

 
A Member shall not take or seek any emergency action on imports of 

particular products as set forth in Article XIX of GATT 1994 unless 

such action conforms with the provisions of that Article applied in 

accordance with this Agreement.” 

 

Para. 7.305. “Again, we consider that the reference to “emergency action” in this provision simply 

describes the type of (safeguard) action that may be taken by a Member once the conditions of Article 

XIX and the Safeguards Agreement are fulfilled. Article 11.1(a) does not impose any additional 

requirement on Members to demonstrate an “emergency” situation before being able to impose 

safeguard measures.” 

 

Para. 7.306. “For these reasons, we reject Korea's claim that the line pipe measure does not satisfy the 

requirements of emergency action of Article 11 (and the preamble) of the Safeguards Agreement or 

Article XIX.” 

  

Relatório do Painel no caso Argentina - Definitive Safeguard Measure on Imports of Preserved 

Peaches (Argentina - Preserved Peaches), Demandante: Chile, WT/DS238/R, para. 7.12 
 

Em Argentina - Preserved Peaches, o Painel concluiu que para aplicar uma medida de salvaguarda, as 

autoridades competentes devem, entre outras coisas, demonstrar a existência de circunstâncias 

imprevistas e observar não apenas o disposto no Artigo 11.1(a), mas em todo o Acordo sobre 

Salvaguardas. 
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Para. 7.12. “This provision and the Agreement on Safeguards are to be applied cumulatively, in view of 

the fact that Article 1 of the Agreement on Safeguards states that the purpose of that agreement is to 

establish “rules for the application of safeguard measures which shall be understood to mean 'those 

measures provided for in Article XIX of GATT 1994”, and Article 11.1(a) prohibits certain action 

“unless such action conforms with the provisions of that Article applied in accordance with this 

Agreement”. This interpretation is confirmed by various reports of panels and the Appellate Body.
 

The 

parties to this dispute have proceeded on the basis of that interpretation. Therefore, in order to apply a 

safeguard measure, Members' competent authorities must, among other things, demonstrate as a matter 

of fact the existence of unforeseen developments.”
 

 

III.  Comentários 

 

O Artigo XIX(1)(a) do GATT requeria que a aplicação de medidas de salvaguarda estivesse atrelada a 

circunstâncias imprevisíveis associadas ao fluxo de importações de determinado produto relacionadas 

aos efeitos de reduções tarifárias assumidas pelo Membro importador por força do GATT. 

 

Essas “válvulas de escape” tinham o propósito de incentivar concessões tarifárias que levassem a uma 

redução nas barreiras ao comércio, ao permitir um alívio temporário a indústrias sobre as quais ditas 

concessões recaíssem de forma muito aguda ou desigual (Vide Andreas F. Lowenfeld, International 

Economic Law, Second Edition, Oxford, 2008, pp. 92-94). Como o Acordo sobre Salvaguardas não 

previu expressamente tais conceitos, diversos autores, como aquele citado acima, supuseram tratar-se de 

uma omissão intencional que eliminaria a sua aplicação às salvaguardas após a entrada em vigor 

daquele tratado. 

 

No entanto, em diversos casos o Órgão de Apelação e os Painéis competentes esclareceram que 

quaisquer medidas de salvaguarda impostas após a entrada em vigor dos Acordos de Marrakesh devem 

observar tanto o Artigo XIX do GATT quanto o Acordo sobre Salvaguardas. A linguagem dos Artigos 1 

e 11.1(a) do Acordo sobre Salvaguardas e a inexistência de qualquer indício em sentido contrário nas 

negociações da Rodada Uruguai levou à conclusão de que o Artigo XIX do GATT segue vigente e 

estabelece requisitos adicionais àqueles constantes do Acordo sobre Salvaguardas para a aplicação 

dessas medidas. 

 

Por fim, também se definiu que a expressão “medidas de emergência” constante do título (e apenas aí) 

do Artigo XIX do GATT e do texto do Artigo 11.1(a) do Acordo sobre Salvaguardas simplesmente 

denota a natureza – emergencial – da imposição de salvaguarda. Assim, resta estabelecido que a 

expressão não contem qualquer carga substantiva, nem requer dos Membros importadores a 

comprovação de circunstância emergencial para a imposição de medidas de salvaguarda, desde que as 

condições aplicáveis para tanto se verifiquem. 
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 Artigo 12 

 

Felipe Herzog 

 

IA.  Texto do Artigo em Inglês  
 

Article 12 

Notification and Consultation 
  

12.1 A Member shall immediately notify the Committee on Safeguards upon: 

 

a)  initiating an investigatory process relating to serious injury or threat thereof and the 

reasons for it; 

 

b)   making a finding of serious injury or threat thereof caused by increased imports; and 

 

c)   taking a decision to apply or extend a safeguard measure. 

 

12.2 In making the notifications referred to in paragraphs 1(b) and 1(c), the Member proposing to 

apply or extend a safeguard measure shall provide the Committee on Safeguards with all 

pertinent information, which shall include evidence of serious injury or threat thereof caused by 

increased imports, precise description of the product involved and the proposed measure, 

proposed date of introduction, expected duration and timetable for progressive liberalization. In 

the case of an extension of a measure, evidence that the industry concerned is adjusting shall 

also be provided. The Council for Trade in Goods or the Committee on Safeguards may request 

such additional information as they may consider necessary from the Member proposing to 

apply or extend the measure. 

 

12.3 A Member proposing to apply or extend a safeguard measure shall provide adequate 

opportunity for prior consultations with those Members having a substantial interest as 

exporters of the product concerned, with a view to, inter alia, reviewing the information 

provided under paragraph 2, exchanging views on the measure and reaching an understanding 

on ways to achieve the objective set out in paragraph 1 of Article 8. 

 

12.4 A Member shall make a notification to the Committee on Safeguards before taking a provisional 

safeguard measure referred to in Article 6. Consultations shall be initiated immediately after the 

measure is taken. 

 

12.5 The results of the consultations referred to in this Article, as well as the results of mid-term 

reviews referred to in paragraph 4 of Article 7, any form of compensation referred to in 

paragraph 1 of Article 8, and proposed suspensions of concessions and other obligations 

referred to in paragraph 2 of Article 8, shall be notified immediately to the Council for Trade in 

Goods by the Members concerned. 

 

12.6 Members shall notify promptly the Committee on Safeguards of their laws, regulations and 

administrative procedures relating to safeguard measures as well as any modifications made to 

them. 

 

12.7 Members maintaining measures described in Article 10 and paragraph 1 of Article 11 which 

exist on the date of entry into force of the WTO Agreement shall notify such measures to the 

Committee on Safeguards not later than 60 days after the date of entry into force of the 

WTO Agreement. 

 

12.8 Any Member may notify the Committee on Safeguards of all laws, regulations, administrative 

procedures and any measures or actions dealt with in this Agreement that have not been notified 

by other Members that are required by this Agreement to make such notifications. 
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12.9 Any Member may notify the Committee on Safeguards of any non-governmental measures 

referred to in paragraph 3 of Article 11. 

 

12.10 All notifications to the Council for Trade in Goods referred to in this Agreement shall normally 

be made through the Committee on Safeguards. 

 

12.11 The provisions on notification in this Agreement shall not require any Member to disclose 

confidential information the disclosure of which would impede law enforcement or otherwise be 

contrary to the public interest or would prejudice the legitimate commercial interests of 

particular enterprises, public or private. 

 

IB.  Texto do Artigo em Português 
 

Artigo 12 

Notificações e Consultas 
 

12.1 Todo Membro fará imediatamente uma notificação ao Comitê de Salvaguardas sempre que: 

 

a) iniciar um processo de investigação relativo a prejuízo grave ou ameaça de  prejuízo 

grave e razões do mesmo; 

 

b)  constatar que existe prejuízo grave ou ameaça de prejuízo grave em decorrência do 

aumento das importações; e 

 

c) adotar a decisão de aplicar ou prorrogar uma medida de salvaguarda. 

 

12.2 Ao fazer as notificações a que se referem os parágrafos 1 (b) e 1 (c), o Membro que se proponha 

aplicar ou prorrogar uma medida de salvaguarda proporcionará ao Comitê de salvaguardas todas 

as informações pertinentes, as quais incluirão provas do prejuízo grave ou da ameaça de 

prejuízo grave causado pelo aumento das importações, a descrição precisa do produto em pauta 

e da medida cogitada, a data proposta para a introdução da medida, sua duração prevista e o 

calendário estabelecido para sua liberalização progressiva. Em caso de prorrogação de uma 

medida, serão igualmente fornecidas provas de que a indústria afetada está em processo de 

ajustamento. O Conselho para o Comércio de Bens ou o Comitê de Salvaguardas poderá 

solicitar, ao Membro que cogita aplicar ou prorrogar a medida, informações adicionais que 

considere necessárias. 

 

12.3 O Membro que se proponha aplicar ou prorrogar uma medida de salvaguarda dará 

oportunidades adequadas para que se realizem consultas prévias com os Membros que tenham 

um interesse substancial como exportadores do produto em questão com vistas a, entre outras 

coisas, examinar a informação fornecida em conformidade com o parágrafo segundo, 

intercambiar opiniões sobre a medida e chegar a um entendimento sobre as formas de alcançar o 

objetivo descrito no parágrafo primeiro do Artigo 8. (Vide Decreto N.º 1.488, de 11.05.1995, 

Artigo 3, III, §4) 

 

12.4 Antes de adotar uma medida de salvaguarda provisória, nos termos do Artigo 6, o Membro fará 

uma notificação a respeito do Comitê de Salvaguardas. Realizar-se-ão consultas imediatamente 

depois que a medida for adotada. (Vide Decreto N.º 1.488, de 11.05.1995, Artigo 4) 

 

12.5 Os Membros interessados notificarão imediatamente ao Conselho para o Comércio de Bens os 

resultados das consultas a que se refere o presente Artigo, bem como os resultados dos exames 

de metade do período a que se refere o parágrafo 4 do Artigo 7, as formas de compensação a 

que se refere o parágrafo primeiro do Artigo 8 e as propostas suspensões de concessões e outras 

obrigações a que se refere o parágrafo segundo do Artigo 8. 
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12.6 Os Membros notificarão prontamente ao Comitê de Salvaguardas suas leis, regulamentos e 

procedimentos administrativos em matéria de medidas de salvaguarda, bem como quaisquer 

modificações dos mesmos. 

 

12.7 Os Membros que na data de entrada em vigor do Acordo Constitutivo da OMC mantiverem 

medidas previstas no Artigo 10 e no parágrafo primeiro do Artigo 11 notificarão tais medidas ao 

Comitê de Salvaguardas o mais tardar 60 dias após a entrada em vigor do Acordo Constitutivo 

da OMC. 

 

12.8 Qualquer Membro poderá notificar ao Comitê de Salvaguardas todas as leis, regulamentos, 

procedimentos administrativos e quaisquer medidas ou ações objeto do presente Acordo que não 

tenham sido notificados por outros Membros que sejam obrigados pelo presente Acordo a fazê-

lo. 

 

12.9 Qualquer Membro poderá notificar ao Comitê de Salvaguardas quaisquer medidas não-

governamentais a que se refere o parágrafo 3 do Artigo 11. 

 

12.10 Todas as notificações ao Conselho para o Comércio de Bens a que se refere o presente Acordo 

se farão normalmente por intermédio do Comitê de Salvaguardas. 

 

12.11 As disposições do presente Acordo relativas à notificação não obrigarão nenhum Membro a 

revelar informações confidenciais cuja divulgação possa constituir obstáculo para o 

cumprimento das leis ou ser de outra forma contrária ao interesse público ou ainda que possa 

prejudicar os interesses comerciais legítimos de empresa públicas ou privadas. 

 

IC.  Comentários sobre a Tradução 

 

A tradução do texto em português do Artigo 12.11 omitiu a palavra “específicas”, da tradução da 

expressão “particular enterprises”. Além disso, é conveniente substituir a terminologia “prejuízo grave” 

por “sério dano”, conforme mencionado em comentários sobre a tradução do Artigo 2. 

 

II.  Interpretação e Aplicação do Artigo 12 

 

1. Geral 

 

Relatório do Painel no caso Argentina - Safeguard Measures on Imports of Footwear (Argentina - 

Footwear), Demandante: Comunidades Europeias, WT/DS121/R, paras. 8.298, 8.300 e 8.302-8.304 

 

Em Argentina - Footwear, o Painel concluiu que o Artigo 12 serve unicamente para dar transparência 

e não diz respeito ao mérito. Além da notificação, ele impõe a obrigação de monitoramento e 

consultas com o país afetado. Por isso, a notificação deve ser o mais detalhada possível, mas não 

precisa trazer todas as informações do procedimento, uma vez que a parte interessada poderá solicitar 

se assim entender necessário. Ademais, o Painel deixou claro que as alterações de uma medida já 

imposta, previstas no Artigo 7, devem igualmente ser notificadas. 

 

Para. 8.298. “In our view, the notification requirements of Article 12 are separate from, and in 

themselves do not have implications for, the question of substantive compliance with Articles 2 and 4. 

Similarly, we consider that the substantive requirements of Articles 2 and 4 do not have implications for 

the question of compliance with Article 12. Article 12 serves to provide transparency and information 

concerning the safeguard-related actions taken by Members. We note in this context that notification 

under Article 12 is just the first step in a process of transparency that can include, inter alia, review by 

the Committee as part of its surveillance functions (Article 13.1(f)), requests for additional information 

by the Council for Trade in Goods or the Committee on Safeguards (Article 12.2), and/or eventual 

bilateral consultations with affected Members if application of a measure is proposed (Article 12.3). In 

this regard, the important point is that the notifications be sufficiently descriptive of the actions that 
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have been taken or are proposed to be taken, and of the basis for those actions, that Members with an 

interest in the matter can decide whether and how to pursue it further.” 

 

Para. 8.300. “Articles 12.2 and 12.3 in our view confirm that Members are not required to notify the 

full detail of their investigations and findings. Article 12.2 specifically provides for the possibility of 

requests for further information by the Council for Trade in Goods or the Committee on Safeguards. 

Article 12.3 provides, inter alia, for consultations, upon request, with other Members, to review the 

information contained in the notifications. Thus, these provisions specifically create opportunities for 

further information to be provided, upon request, concerning the details of the actions summarised in the 

notifications. Ultimately, should a violation of Articles 2 and 4 be alleged, it would be the more detailed 

information from the record of the investigation, and in particular the published report(s) on the findings 

and reasoned conclusions of that investigation, that would form the basis for evaluation of such an 

allegation.” 

 

Para. 8.302. “We now turn to the second aspect of the European Communities’ claims regarding 

notifications which is that Argentina should have notified under the Agreement on Safeguards 

Resolutions 512/98, 1506/98 and 837/98, which modify the definitive safeguard measure. In the 

European Communities’ view, Members are obligated to notify safeguard measures as applied. The 

European Communities has argued that these resolutions have made the safeguard measure more 

restrictive than it was when originally applied. We note that the modifications of definitive safeguard 

measures foreseen in the Agreement (namely early elimination or faster liberalisation potentially 

resulting from mid-term reviews under Article 7.4, and extension of measures beyond the initial period 

of application under Article 7 and 7.4), all are subject to notification requirements under Articles 12.5 

and 12.1(c)/12.2, respectively.” 

 

Para. 8.303. “In this context, we note that the only modifications of safeguard measures that Article 7.4 

contemplates are those that reduce its restrictiveness (i.e., to eliminate the measure or to increase their 

pace of its liberalisation pursuant to a mid-term review). The Agreement does not contemplate 

modifications that increase the restrictiveness of a measure, and thus contains no notification 

requirement for such restrictive modifications.” 

 

Para. 8.304. “We note that the modifications of the definitive safeguard measure made by Argentina are 

not contemplated by Article 7, and thus Article 12 does not foresee notification requirements with 

respect to such modifications. Any substantive issues pertaining to these subsequent Resolutions would 

need to be addressed under Article 7, but the European Communities made no such claim. Where the 

situation at issue is primarily one of substance, i.e., modification of a measure in a way not foreseen by 

the Safeguards Agreement, we believe that we cannot address the alleged procedural violation 

concerning notification arising therefrom, as no explicit procedural obligation is foreseen. Therefore, we 

see no possibility for a ruling on this aspect of the European Communities’ claim under Article 12.” 

 

2. Formato de notificação adotado pelo Comitê de Salvaguardas 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, para. 7.116 

 

Em Korea - Dairy¸ o Painel concluiu que as disposições do Artigo 12 do Acordo sobre Salvaguardas 

prevalecem sobre a orientação dada pelo Comitê de Salvaguardas e pelo Manual de Cooperação Técnica 

sobre Requisitos de Notificação. 

 

Para. 7.116. “It is clear that the provisions of Article 12 of the Agreement on Safeguards prevail over 

the Guidance issued by the Committee on Safeguards (which contains a disclaimer to that effect) and 

the Technical Cooperation Handbook on Notification Requirements (prepared by the Secretariat but 

which explicitly states that it “does not constitute a legal interpretation of the notification obligations 

under the respective agreement(s)”). (…)” 
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3. Artigo 12.1 

 

a) “Momento da notificação” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: 

Comunidades Europeias, WT/DS166/AB/R, paras. 105-106 

 

Em US - Wheat Gluten, o Órgão de Apelação concluiu que o sentido comum da palavra 

“imediatamente” “implica uma certa urgência”, e que o grau de urgência deve ser analisado caso a caso. 

 

Para. 105. “As regards the meaning of the word “immediately” in the chapeau to Article 12.1, we agree 

with the Panel that the ordinary meaning of the word “implies a certain urgency”. The degree of urgency 

or immediacy required depends on a case-by-case assessment, account being taken of the administrative 

difficulties involved in preparing the notification, and also of the character of the information supplied. 

As previous panels have recognized, relevant factors in this regard may include the complexity of the 

notification and the need for translation into one of the WTO's official languages. Clearly, however, the 

amount of time taken to prepare the notification must, in all cases, be kept to a minimum, as the 

underlying obligation is to notify “immediately”.” 

 

Para. 106. “Immediate” notification is that which allows the Committee on Safeguards, and Members, 

the fullest possible period to reflect upon and react to an ongoing safeguard investigation. Anything less 

than “immediate” notification curtails this period. We do not, therefore, agree with the United States 

that the requirement of “immediate” notification is satisfied as long as the Committee on Safeguards and 

Members of the WTO have sufficient time to review that notification. In our view, whether a Member 

has made an “immediate” notification does not depend on evidence as to how the Committee on 

Safeguards and individual Members of the WTO actually use that notification. Nor can the requirement 

of “immediate” notification depend on an ex post facto assessment of whether individual Members 

suffered actual prejudice through an insufficiency in the notification period.” 

 

(i) Notificação “imediata” nos termos do Artigo 12.1(a) 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: 

Comunidades Europeias, WT/DS166/AB/R, paras. 111-112 

 

Em US - Wheat Gluten, o Órgão de Apelação concluiu que o período de notificação de 16 dias não 

satisfaz o requerimento de “imediato” disposto no Artigo 12.1(a). 

 

Para. 111. “We recall our analysis of the word “immediately”. In this case, the United States' 

notification under Article 12.1(a) consisted of a single page form attaching a notice from the USITC that 

it had initiated a safeguard investigation concerning wheat gluten. The USITC notice was published in 

the United States Federal Register on 1 October 1997. That same document was not notified to the 

Committee on Safeguards until 17 October 1997.” 

 

Para. 112. “In these circumstances, we see no basis for concluding that the Panel erred in finding that a 

notification period of 16 days was not “immediate”. We, therefore, uphold the Panel's finding that the 

United States' notification of its investigation of a safeguard measure did not satisfy the requirement of 

“immediate” notification under Article 12.1(a) of the Agreement on Safeguards.”
 

 

(ii) Notificação “imediata” nos termos do Artigo 12.1(b) 

 



117 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: 

Comunidades Europeias, WT/DS166/AB/R, para. 116 

 

Em US - Wheat Gluten, o Órgão de Apelação concluiu que o período de notificação de 26 dias não 

satisfaz o requerimento de “imediato” disposto no Artigo 12.1(b). 

 

Para. 116. “We recall again our analysis of the word “immediately”. We also note that the 11 February 

1998 notification submitted by the United States consisted, in its entirety, of a single page in which the 

United States indicated that the USITC Report would follow at a later date. In these circumstances, we 

see no basis for concluding that the Panel erred in finding that notification in a period of 26 days was 

not “immediate”. We, therefore, uphold the Panel's finding that the notification made by the United 

States on 11 February 1998 did not satisfy the requirement of “immediate” notification under Article 

12.1(b) of the Agreement on Safeguards.”
 

 

(iii) Notificação “imediata” nos termos do Artigo 12.1(c): notificação de uma medida 

proposta de salvaguarda 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, para. 7.140 

 

Em Korea - Dairy, o Órgão de Apelação concluiu que a notificação após mais de seis semanas da 

decisão sobre a medida proposta ter sido tomada, não satisfaz o requisito de “imediato” disposto no 

Artigo 12.1(c). 

 

Para. 7.140. “As to its timing, we note that this notification took place more than 6 weeks after the 

decision on the proposed measure was taken (6 December 1996 to 21 January 1997). For us, this is not 

an “immediate” notification. We consider that this delay does not meet the requirements for an 

“immediate” notification and therefore is in violation of Article 12.1 of the Agreement on Safeguards.” 

 

(iv)  Notificação “imediata” nos termos do Artigo 12.1(c): notificação de uma decisão final 

para aplicar uma medida de salvaguarda 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, para. 7.145 

 

Em Korea - Dairy, o Órgão de Apelação concluiu que, nos termos do Artigo 12.1(c), o período de 

notificação de mais de três semanas não é “imediato”. 

 

Para. 7.145. “[W]e note that Korea notified on 24 March 1997 that on 1 March 1997 a final decision 

had been taken to impose a quota as a safeguard measure. We fail to see how this can be viewed as an 

immediate notification. As far as it covers Korea’s final decision to take a safeguard measure, we find 

that the timing of the Korean notification of 24 March 1997 does not meet the requirements of Article 

12.1 of the Agreement on Safeguards.” 

 

Relatório do Órgão de Apelação em United States - Definitive Safeguard Measures on Imports of 

Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: Comunidades 

Europeias, WT/DS166/AB/R, paras. 120, 125 e 129-130 

 

Em US - Wheat Gluten, o Órgão de Apelação concluiu que, nos termos do Artigo 12.1(c), o período de 

notificação de cinco dias é “imediato”. 

 

Para. 120. “In examining the ordinary meaning of Article 12.1(c), we observe that the relevant 

triggering event is the “taking” of a decision. To us, Article 12.1(c) is focused upon whether a 

http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_03_e.htm#article12A1
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/safeguards_03_e.htm#article12A1
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“decision” has occurred, or has been “taken”, and not on whether that decision has been given effect. On 

the face of the text, the timeliness of a notification under Article 12.1(c) depends only on whether the 

notification was immediate.” 

 

Para. 125. “In our view, in finding that the United States acted inconsistently with Article 12.1(c) solely 

because the decision to apply a safeguard measure was notified after that decision had been 

implemented, the Panel confused the separate obligations imposed on Members pursuant to Article 

12.1(c) and Article 12.2 and, thereby, added another layer to the timeliness requirements in Article 

12.1(c). Instead of insisting on “immediate” notification, as stipulated by Article 12.1(c), the Panel 

required notification to be made both “immediately” and before implementation of the safeguard 

measure. We see no basis in Article 12.1(c) for this conclusion.” 

 

Para. 129. “We believe that notification within 5 days was, in this case, consistent with the requirement 

of “immediacy” contained in Article 12.1(c) of the Agreement on Safeguards. In this regard, we 

consider it relevant that notification was made the day after the decision of the President of the United 

States was published in the United States Federal Register, and during the course of the fourth working 

day following the taking of the decision.” 

 

Para. 130. “In sum, as regards the findings made by the Panel under Article 12.1 of the Agreement on 

Safeguards, we uphold the Panel's findings, in paragraphs 8.197 and 8.199 of the Panel Report, that the 

United States did not satisfy the requirements of immediate notification set out in Articles 12.1(a) and 

12.1(b); and we reverse the Panel's finding, in paragraph 8.207 of the Panel Report, that the United 

States failed to make timely notification under Article 12.1(c) of the Agreement on Safeguards of its 

decision to apply a safeguard measure.” 

 

b) “Conteúdo da notificação” 

 

(i) Notificação nos termos do Artigo 12.1(a) 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, paras. 7.122 e 

7.131-7.133 

 

Em Korea - Dairy, o Órgão de Apelação concluiu que o Artigo 12.1(a) não estabelece o conteúdo da 

notificação, sendo que o formato acordado pelo Comitê para notificações, apesar de não ser 

juridicamente vinculativo, é útil. 

 

Para. 7.122. “Regarding the “content” of notifications under Article 12.1, we note that with regard to 

the notification of the initiation of an investigation, the terms of Article 12.1(a) only refer to the 

obligation to notify “initiating an investigatory process relating to serious injury or threat thereof and the 

reasons for it”.” 

 

Para. 7.131. “We disagree with the European Communities that such notification should necessarily 

include a discussion of all of the legal requirements for a safeguard action to be taken such as a 

discussion of the conditions of the markets, etc. We note that initiation is the beginning of the process, 

and the Agreement on Safeguards does not establish specific standards for the decision to initiate, as do 

Article 5 of the Agreement on the Implementation of Article VI of GATT 1994 and Article 11 of the 

Agreement on Subsidies and Countervailing Measures. Thus, to require a discussion in the notification 

of initiation of evidence regarding the elements that must be found to exist to impose a measure at the 

end of the investigation would impose a requirement at the initiation stage that is not required by the 

Agreement on Safeguards itself. We note in the first instance that whatever the relationship between the 

requirements of Article 12.2 regarding the contents of notifications and the contents of the investigation 

reports published pursuant to Articles 3.1 and 4.2, this question is not relevant to Article 12.1(a) 

notifications, as Article 12.2 specifically and exclusively addresses “notifications referred to in 

paragraphs [12.]1(b) and [12.]1(c)”.” 



119 

 

Para. 7.132. “The format agreed by the Committee for notifications under Article 12.1(a) is not legally 

binding, although helpful. The guidance in the format is general as to the kind of information to be 

provided, referring simply to examples of information on the reasons for initiation, and saying nothing 

about the level of detail of that information.” 

 

Para. 7.133. “Although Korea's notification could usefully have included a reference to allegations of 

serious injury and a cross-reference to any domestic publication(s) in Korea, we think that this 

notification was sufficient to inform WTO Members adequately of Korea’s initiation of an investigation 

concerning a particular product, so that Members having an interest in the product could avail 

themselves of their right to participate in the domestic investigation process.” 

 

(ii) Notificação nos termos do Artigo 12.1(b): Determinação de sério dano causado pelo 

aumento das importações 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, paras. 7.135-7.136 

 

Em Korea - Dairy, o Órgão de Apelação concluiu que não há nenhuma exigência para explicar como o 

dano tenha sido causado pelo aumento das importações. Nos termos do Órgão de Apelação, exige-se, 

apenas, notificar “evidências de danos causados”. 

 

Para. 7.135. “Korea's notification of the finding of serious injury caused by increased imports stated 

that imports had grown, that the domestic industry's share of domestic consumption had decreased and 

domestic stocks had increased. There is no explicit reference to any analysis of the level of sales, 

production, productivity, and employment as such, nor is there any reference to any causation element. 

We note that there is no cross-reference to the domestic publication of this finding of serious injury 

where the reader would find further information.” 

 

Para. 7.136. “We consider, however, that this notification contains sufficient information on what 

Korea considered to be evidence of injury caused by increased imports as well as on the other listed 

items in Article 12.2. We note that there is no explicit requirement to explain how such injury has been 

caused by increased imports. Rather the requirement is to notify “evidence of injury caused”. We note 

that the last sentence of Article 12.2 allows for the possibility to request additional information. We find 

that Korea's notification would permit the effective exercise of the right of other Members to request 

consultations. Consequently, we consider that the content of that Korean notification made pursuant to 

Article 12.1(b) meets the requirements of Article 12.2 of the Agreement on Safeguards.” 

 

(iii) Notificação nos termos do Artigo 12.1(c): Medida proposta 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), (Demandante: Comunidades Europeias), WT/DS98/R, para. 7.139 

 

Em Korea - Dairy, o Painel concluiu que a notificação nos termos do Artigo 12.1(c) deve fornecer ao 

Membro interessado informações suficientes para este solicitar consultas. 

 

Para. 7.139. “Considering that an important purpose of the notifications of the serious injury 

determination and the proposed measure is to provide other Members with an effective possibility to 

request consultations, we examine only the notifications of 2 December 1996 and 21 January 1997 

which are the only notifications which were circulated before the consultations of 6 February 1997. The 

notification of 2 December 1996 is discussed above. We consider that this notification contains 

sufficient information on what Korea considered to be evidence of injury caused by increased imports as 

well as on the other listed items in Article 12.2. We note that there is no explicit requirement to explain 

how such injury had been caused. Rather one of the listed factors is “evidence of injury caused by 

increased imports”. We note again that the last sentence of Article 12.2 allows for the possibility to 
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request additional information. Consequently, we consider that the content of that Korean notification of 

its proposed measure, made pursuant to Article 12.1(c), meets the requirements of Article 12.2 of the 

Agreement on Safeguards as it contains sufficient information on the proposed measure, e.g. its nature, 

scope and duration, to provide Members with a substantial interests with adequate information to 

request consultations.” 

 

4. Artigo 12.2 

 

a) “todas as informações pertinentes” 

 

Relatório do Órgão de Apelação no caso Korea - Definitive Safeguard Measure on Imports of 

Certain Dairy Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/AB/R, 

paras. 107-113 

 

Em Korea - Dairy, o Órgão de Apelação concluiu que o texto do Artigo 12.2 deixa claro que um 

Membro com intenção de aplicar uma medida de salvaguarda deve prover o Comitê de Salvaguardas 

com todas as informações pertinentes, não só quaisquer informações pertinentes. E para cumprir os 

requisitos do Artigo 12.2, as notificações nos termos dos parágrafos 1(b) e 1(c) do Artigo 12 devem, no 

mínimo, abordar todos os itens especificados no Artigo 12.2 como constituindo “todas as informações 

pertinentes”, bem como os fatores enumerados no Artigo 4.2 do Acordo sobre Salvaguardas. 

 

Para. 107. “In order to determine the appropriate meaning of “all pertinent information”, we must 

examine this phrase in the light of the text and the context of Article 12 as well as the object and 

purpose of that Article. The text of Article 12.2 makes it clear that a Member proposing to apply a 

safeguard measure is required to provide the Committee on Safeguards with all pertinent, not just any 

pertinent, information. Moreover, it provides that such information shall include certain items listed 

immediately after the phrase “all pertinent information”, namely, evidence of serious injury or threat 

thereof caused by increased imports, a precise description of the product involved and the proposed 

measure, the proposed date of introduction, the expected duration of the measure and a timetable for 

progressive liberalization. These items, which are listed as mandatory components of “all pertinent 

information”, constitute a minimum notification requirement that must be met if a notification is to 

comply with the requirements of Article 12.” 

 

Para. 108. “We do not agree with the Panel that “evidence of serious injury” in Article 12.2 is 

determined by what the notifying Member considers to be sufficient information. We believe that 

“evidence of serious injury” in the sense of Article 12.2 should refer, at a minimum, to the injury factors 

required to be evaluated under Article 4.2(a). In other words, according to the text and the context of 

Article 12.2, a Member must, at a minimum, address in its notifications, pursuant to paragraphs 1(b) and 

1(c) of Article 12, all the items specified in Article 12.2 as constituting “all pertinent information”, as 

well as the factors listed in Article 4.2 that are required to be evaluated in a safeguards investigation. We 

believe that the standard set by Article 12 with respect to the content of “all pertinent information” to be 

notified to the Committee on Safeguards is an objective standard independent of the subjective 

assessment of the notifying Member.” 

 

Para. 109. “In concluding that there is a minimum objective standard, we do not mean to suggest that 

“evidence of serious injury” should include all the details of the recommendations and reasoning to be 

found in the report of the competent authorities. We agree with the Panel that, if such had been the 

intention of the drafters of the Agreement on Safeguards, they would have simply referred back to 

Articles 3 and 4 when requiring “evidence of serious injury” in Article 12.2. There is, however, an 

intermediate position between notifying the full content of the report of the competent authorities and 

giving the notifying Member the discretion to determine what may be included in a notification. To 

comply with the requirements of Article 12.2, the notifications pursuant to paragraphs 1(b) and 1(c) of 

Article 12 must, at a minimum, address all the items specified in Article 12.2 as constituting “all 

pertinent information”, as well as the factors listed in Article 4.2 that are required to be evaluated in a 

safeguards investigation.” 
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Para. 110. “We are aware that the last sentence of Article 12.2 provides that the Council for Trade in 

Goods or the Committee on Safeguards may request such additional information as they may consider 

necessary from the Member proposing to apply a safeguard measure. In our view, the request for 

additional information is meant to enable the Council for Trade in Goods or the Committee on 

Safeguards to seek information on elements of information not covered by Article 12.2 or Article 4.2, or 

to elicit further details on “evidence of serious injury”. We note that the listing of elements is not 

exhaustive as they are cited following the words “including” or “in particular”. Contrary to what Korea 

argued and the Panel reasoned, such a request is not meant to fill in gaps created by omitting elements 

required under “all relevant information” or “evidence of serious injury”.” 

 

Para. 111. “(…) We believe that the purpose of notification is better served if it includes all the 

elements of information specified in Articles 12.2 and 4.2. In this way, exporting Members with a 

substantial interest in the product subject to a safeguard measure will be in a better position to engage in 

meaningful consultations, as envisaged by Article 12.3, than they would otherwise be if the notification 

did not include all such elements. And, the Committee on Safeguards can more effectively carry out its 

surveillance function set out in Article 13 of the Agreement on Safeguards. At the same time, providing 

the requisite information to the Committee on Safeguards does not place an excessive burden on a 

Member proposing to apply a safeguard measure as such information is, or should be, readily available 

to it.” 

 

Para. 112. “Whether Korea has acted consistently with the provisions of Article 12.2 depends on the 

content and extent of the information it has made available to the Committee on Safeguards in its 

notifications. (…).” 

 

Para. 113. “In light of the preceding analysis, we do not agree with the Panel that the content of Korea's 

notification in this case satisfies the requirement to provide “all pertinent information” to the Committee 

on Safeguards, since Korea failed to address all the factors that must be covered as “evidence of serious 

injury”. Therefore, we reverse the Panel's finding in paragraph 7.136 of its Report, and conclude that 

Korea has acted inconsistently with its obligations under Article 12.2 of the Agreement on Safeguards.” 

 

5. Artigo 12.3 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias, WT/DS98/R, paras. 7.120 e 

7.150-7.153 

 

Em Korea - Dairy, o Painel concluiu que, embora não expressamente referido no Artigo 12.1, a redação 

dos Artigos 12.2 e 12.3 deixa claro que qualquer medida proposta também deve ser notificada ao 

Comitê de Salvaguardas. 

 

Para. 7.120. “Although not explicitly listed in Article 12.1, the wording of Article 12.2 and 12.3 make it 

clear that any proposed measure must also be notified to the Committee on Safeguards. Article 12.2 

provides that the notifications under Article 12.1(b) and 12.1(c) must contain information as to the basis 

for the serious injury finding, as well as information as to the “proposed” measure to be applied. Article 

12.3 requires that the notifying Member provide an adequate opportunity for “prior consultations” with 

interested Members, that is, consultations prior to the actual application of the measure. Article 12.3 

further requires that among the information to be discussed in the consultations is the information 

already notified under Article 12.1(b) and 12.1(c), i.e., the basis for the serious injury finding, and the 

details of the measure that the notifying Member proposes to apply. Thus, Article 12.1, 12.2 and 12.3 

taken together makes it clear that before a definitive safeguard measure may be applied, the Member 

proposing to apply it must notify all the pertinent information regarding the proposed measure and the 

factual basis (the injury finding) for applying it, and must provide an opportunity for consultations with 

Members whose trade will be affected by the proposed measure. In other words, details of the measure 

proposed must be notified before it is applied, so that affected Members may consult about it before it 

http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/DS/98R.DOC
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takes effect. Therefore, we reject Korea's argument that it was not obliged to notify its proposed 

measure, but we note that Korea did do so.” 

 

Para. 7.150. “We have found above that the content of Korea's notifications was in conformity with the 

provisions of Article 12. Moreover, we consider that consultations may be adequate even in 

circumstances where prior notifications of a finding of serious injury or of any proposed measure are 

incomplete. In fact one of the purposes of the consultations is to review the content of such notifications 

(and thereby augment it if necessary). During consultations parties usually exchange further 

information, exchange questions and answers and proceed to a thorough discussion of the national 

authority's determinations.” 

 

Para. 7.151. “The parties have explicitly requested us to assess the compatibility of their consultations 

with the requirements of the Agreement on Safeguards, based on the chronology of events that they 

submitted to us. We note that no formal mutually agreed solution was reached by the parties in this 

dispute, but we do not consider that the only criterion for assessing the adequacy of consultations is 

whether parties through such consultations settle their dispute. Many formal dispute settlement 

proceeding take place following consultations which are WTO compatible and which do not lead to a 

mutually agreed settlement of the dispute.” 

 

Para. 7.152. “In the present case we note that parties exchanged questions and answers. The European 

Communities claims that it has always been unsatisfied with the Korean's answers and notifications 

(together with Korea's determination) . This may be the case and would explain why it decided to 

pursue dispute settlement proceedings, but it does not prove that Korea did not consult in good faith for 

the purpose of informing interested Members of its investigation, its conclusion and its proposed 

actions. We note also that Korea did impose a measure at a level and for a duration different, and less 

restrictive, than initially proposed. Consultations were certainly fruitful in this respect, albeit not 

sufficient to satisfy the European Communities.”  

 

Para. 7.153. “We reject therefore the EC claim that Korea failed to provide adequate opportunity to 

consult. Moreover, it seems to us that such consultations have led to an important revision of the initial 

notification and that parties, at some point, entered into very serious negotiations and considered serious 

elements of a mutually agreed solution. The fact that this proposed settlement was not formalized 

through the acceptance by the relevant internal authorities of the European Communities is immaterial. 

What is relevant for the purpose of this EC claim, is the fact that the parties to these consultations were 

able to negotiate quite effectively, which, in our view, demonstrates that the consultations were 

adequate. For us, this is the purpose of any consultation process and the scope of the obligation 

contained in Article 12.3 of the Agreement on Safeguards, i.e. to favour efforts by the parties to reach a 

mutually agreed solution of their disagreement. In our view Korea has very well respected its obligation 

during the consultation process in this case. We therefore reject this EC claim made pursuant to Article 

12.3 of the Agreement on Safeguards.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: 

Comunidades Europeias, WT/DS166/AB/R, paras. 136-137 e 142 

 

Em US - Wheat Gluten, o Órgão de Apelação concluiu que o Artigo 12.3 exige que o Membro com 

intenção de aplicar uma medida de salvaguarda forneça aos Membros exportadores informação e tempo 

suficientes para permitir, por meio de consultas, trocar informações significativas sobre as questões 

identificadas. 

 

Para. 136. “We note, first, that Article 12.3 requires a Member proposing to apply a safeguard measure 

to provide an “adequate opportunity for prior consultations” with Members with a substantial interest in 

exporting the product concerned. Article 12.3 states that an “adequate opportunity” for consultations is 

to be provided “with a view to”: reviewing the information furnished pursuant to Article 12.2; 

exchanging views on the measure; and reaching an understanding with exporting Members on an 
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equivalent level of concessions. In view of these objectives, we consider that Article 12.3 requires a 

Member proposing to apply a safeguard measure to provide exporting Members with sufficient 

information and time to allow for the possibility, through consultations, for a meaningful exchange on 

the issues identified. To us, it follows from the text of Article 12.3 itself that information on the 

proposed measure must be provided in advance of the consultations, so that the consultations can 

adequately address that measure. Moreover, the reference, in Article 12.3, to “the information provided 

under” Article 12.2, indicates that Article 12.2 identifies the information that is needed to enable 

meaningful consultations to occur under Article 12.3. Among the list of “mandatory components” 

regarding information identified in Article 12.2 are: a precise description of the proposed measure, and 

its proposed date of introduction.” 

 

Para. 137. “Thus, in our view, an exporting Member will not have an “adequate opportunity” under 

Article 12.3 to negotiate overall equivalent concessions through consultations unless, prior to those 

consultations, it has obtained, inter alia, sufficiently detailed information on the form of the proposed 

measure, including the nature of the remedy.” 

 

Para. 142. “Accordingly, we see no error in the Panel's conclusion that the United States' notifications 

under Article 12.1(b) did not provide a description of the measure under consideration sufficiently 

precise as to allow the European Communities to conduct meaningful consultations with the United 

States, as required by Article 12.3 of the Agreement on Safeguards.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe from Korea (US - Line Pipe), Demandante: República 

da Coréia, WT/DS202/AB/R, paras. 107 e 112-113 

 

Em US - Line Pipe, o Órgão de Apelação concluiu que o Artigo 12.3 não especifica exatamente quanto 

tempo deve ser disponibilizado para consultas. Assim, o Órgão de Apelação dispôs que a conclusão 

sobre a adequação do tempo deve necessariamente ser analisada caso a caso. 

 

Para. 107. “Article 12.3 does not specify precisely how much time should be made available for 

consultations. Therefore, a finding on the adequacy of time in any particular case must necessarily be 

addressed on a case-by-case basis. The facts before us in this case are these: Korea learned of the actual 

measure on 11 February 2000 - 18 days before the measure took effect. Korea learned of the effective 

date of the measure on 18 February 2000 - 11 days before the measure took effect. And, lastly, the 

United States filed a notification of the measure pursuant to Article 12.1(c) of the Agreement on 

Safeguards on 22 February 2000 - eight days before the measure took effect.” 

 

Para. 112. “(…) The obligation of an importing Member under Article 12.3 is to “provide adequate 

opportunity for prior consultations”. (emphasis added) That obligation cannot be met if there is 

insufficient time prior to the application of the measure to have a meaningful Lexchange. The importing 

Member's failure to provide information about a safeguard measure to an exporting Member sufficiently 

in advance of that measure taking effect is not excused by the fact that the exporting Member did not 

request consultations during that inadequate time-period.” 

 

Para. 113. “In the light of these considerations, we uphold, albeit for different reasons, the conclusion 

of the Panel in paragraph 8.1(7) of the Panel Report that the United States acted inconsistently with its 

obligations under Article 12.3 of the Agreement on Safeguards by failing to provide an adequate 

opportunity for prior consultations on the line pipe measure with Korea, a Member having a substantial 

interest as an exporter of line pipe.” 

 

6. Artigo 12.4 

 

Relatório do Painel no caso United States - Definitive Safeguard Measures on Imports of Wheat 

Gluten from the European Communities (US - Wheat Gluten), Demandante: Comunidades 

Europeias, WT/DS166/R, para. 8.209 
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Em US - Wheat Gluten, o Painel concluiu que o Artigo 12.4 reforça a regra geral de que um Membro 

deve notificar a sua decisão de aplicar uma medida de salvaguarda antes de aplicá-la, mesmo que seja 

apenas uma medida de salvaguarda provisória. 

 

Para. 8.209. “Article 12.4 SA requires Members to notify any provisional safeguard measure before it 

is taken and provides that consultations be initiated immediately after the measure is taken. According 

to Article 6 SA, a Member may only take provisional safeguard measures pursuant to a preliminary 

determination that there is clear evidence that increased imports have caused or are threatening to cause 

serious injury. Article 12.4 SA thus requires a Member to notify the decision to apply a provisional 

safeguard measure after a preliminary determination of increased imports causing or threatening to 

cause serious injury is made but before taking the measure. We consider therefore that Article 12.4 SA 

in fact strengthens the general rule that a Member is to notify its decision to apply a safeguard measure 

before it is applied, even if it is only a provisional safeguard measure. What is different from the 

notification requirements concerning final measures is the obligation to initiate consultations only after 

the (provisional) measure is taken. It seems logical to us that it may well have been the absence of a 

requirement for prior consultations regarding provisional safeguard measures that led to the explicit 

requirement of Article 12.4 SA to notify the provisional measure before applying it.” 

 

7. Relação com outros Artigos 

 

a) “Artigo 12.3 com 8.1” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Wheat Gluten from the European Communities (US - Wheat Gluten), Demandante: 

Comunidades Europeias, WT/DS166/AB/R, paras. 145-146 

 

Em US - Wheat Gluten, o Órgão de Apelação concluiu que, em vista da ligação entre os Artigos 8.1 e 

12.3 do Acordo sobre Salvaguardas, um Membro não pode manter um equilíbrio adequado de 

concessões a menos que tenha, como um primeiro passo, concedido uma oportunidade adequada para 

consultas prévias sobre a medida proposta. 

 

Para. 145. “Article 8.1 imposes an obligation on Members to “endeavour to maintain” equivalent 

concessions with affected exporting Members. The efforts made by a Member to this end must be “in 

accordance with the provisions of “Article 12.3 of the Agreement on Safeguards.” 

 

Para. 146. “In view of this explicit link between Articles 8.1 and 12.3 of the Agreement on Safeguards, 

a Member cannot, in our view, “endeavour to maintain” an adequate balance of concessions unless it 

has, as a first step, provided an adequate opportunity for prior consultations on a proposed measure. We 

have upheld the Panel's findings that the United States did not provide an adequate opportunity for 

consultations, as required by Article 12.3 of the Agreement on Safeguards. For the same reasons we also 

uphold the Panel's finding, in paragraph 8.219 of its Report, that the United States acted inconsistently 

with its obligations under Article 8.1 of the Agreement on Safeguards.” 

 

Relatório do Órgão de Apelação no caso United States - Definitive Safeguard Measures on Imports 

of Circular Welded Carbon Quality Line Pipe (US - Line Pipe), Demandante: República da Coréia, 

WT/DS202/AB/R, para. 119 

 

Em US - Line Pipe, o Órgão de Apelação seguiu a determinação do caso US - Wheat Gluten no sentido 

de que havendo violação ao Artigo 12.3, haverá também violação ao Artigo 8.1, pelo Membro não ter se 

esforçado para manter um nível equivalente de concessões. 

 

Para. 119. “In our view, our reasoning in US - Wheat Gluten is also applicable in this case. Therefore, 

we agree with the Panel that the United States, “by failing to comply with its obligations under 
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Article 12.3, has also acted inconsistently with its obligations under Article 8.1 to endeavour to maintain 

a substantially equivalent level of concessions. …”.” 

 

III.  Comentários 

 

A redação do Artigo 12 prevê que uma série de “ações” devem ser notificadas ao Comitê de 

Salvaguardas da OMC pelos Membros que propõem a utilização das disposições do Acordo sobre 

Salvaguardas. Vale lembrar que não há nenhuma notificação específica para determinado país no âmbito 

do Acordo sobre Salvaguardas (como ocorre no âmbito do Acordo Antidumping), presumivelmente 

porque em princípio a medida de salvaguarda deve ser aplicada seguindo-se o princípio MFN. Nos 

termos dos casos analisados pelo DSB da OMC, o sentido comum do termo “imediatamente”, disposto 

no Artigo 12.1, introduz uma certa noção de urgência. Contudo, nenhum número específico de dias é 

mencionado no referido Artigo. Assim, o grau de urgência ou de imediatismo exigido depende de uma 

avaliação caso a caso, tendo em conta as dificuldades administrativas envolvidas na elaboração da 

notificação, e também o caráter das informações prestadas. De acordo com o entendimento do DSB, a 

notificação “imediata” é a que permite ao Comitê de Salvaguardas, e ao Membro refletir e reagir no 

curso da investigação de salvaguarda. 

 

Nos casos analisados sob a luz do Artigo 12.1(a), o DSB considerou que o período de 14 dias entre o 

início da investigação e a respectiva notificação não respeita os requisitos de notificação “imediata”, 

violando os termos do referido Artigo. Na mesma linha, o DSB considerou que o período de 26 dias 

entre a verificação de sério dano ou de uma ameaça de sério dano causada por um aumento das 

importações e entre a notificação do Comitê de Salvaguardas, não satisfaz a exigência de notificação 

“imediata” do Artigo 12.1 (b). Em relação ao Artigo 12.1(c), nos mesmos termos, o DSB considerou 

que o período de 6 semanas para a notificação de uma medida proposta não satisfaz a exigência de 

notificação “imediata” do Artigo 12.1(c). Contudo, o DSB considerou que o período de 5 dias para a 

notificação de uma decisão final para aplicar medida de salvaguarda satisfaz a exigência do Artigo. 

Ainda, de acordo com o DSB, o que interessa nos termos do Artigo em referência é o momento em que 

a decisão foi tomada e não o momento em que a medida entrou em vigor. 

 

Quanto ao conteúdo da notificação, vale notar que o Artigo 12.1(a) refere-se somente a obrigação de 

notificar “o início de um processo de investigação relativo à existência de um sério dano ou de uma 

ameaça de sério dano e os motivos da sua realização”, sendo que não estabelece padrão específico. Nos 

termos do entendimento do DSB sobre o referido Artigo, o formato de notificação acordado pelo 

Comitê, embora útil, não é juridicamente vinculante. Quanto ao Artigo 12.1(b) e 12.1(c), deve-se ter em 

mente que o objetivo das notificações de determinação de sério dano e determinação de aplicação ou de 

prorrogação de uma medida de salvaguarda é proporcionar aos outros membros uma possibilidade 

efetiva de solicitar consultas. Para as notificações previstas nos termos dos referidos artigos, o Artigo 

12.2 exige que o Membro que quiser aplicar uma medida de salvaguarda comunique ao Comitê de 

Salvaguardas “todas as informações pertinentes”, que incluirão os elementos de prova da existência de 

um sério dano ou de uma ameaça de sério dano causada por um aumento das importações, a designação 

precisa do produto em causa e a descrição da medida prevista, a data prevista para a introdução da 

medida, a sua vigência provável e o calendário para a sua progressiva liberalização. 

 

As “informações pertinentes” devem ser interpretadas levando-se em consideração o contexto do Artigo 

12 e o objeto e a finalidade do Acordo sobre Salvaguardas, sendo que a notificação tem como objetivo a 

transparência e a finalidade da informação. Quanto ao Artigo 12.3, este não especifica exatamente 

quanto tempo deve ser disponibilizado para consultas. Portanto, a conclusão sobre a adequação do 

tempo deve ser abordada caso a caso. De acordo com o DSB, o objetivo deste Artigo é proporcionar aos 

Membros que tenham um interesse substancial enquanto exportadores do produto em questão, examinar 

as informações comunicadas, trocar pontos de vista relativamente à medida e chegar a acordo, entre 

outros, quanto aos meios de compensação nos termos do Artigo 8.1. Por fim, o Artigo 12.4 requer que 

um Membro antes de adotar uma medida de salvaguarda provisória notifique ao Comitê de Salvaguarda. 

As consultas terão início imediatamente após a adoção da medida. 
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 Artigo 13 

 

Cynthia Kramer 

 

IA.  Texto do Artigo em Inglês 
 

Article 13 

Surveillance 
 

13.1 A Committee on Safeguards is hereby established, under the authority of the Council for Trade 

in Goods, which shall be open to the participation of any Member indicating its wish to serve on 

it.  The Committee will have the following functions: 

 

a) to monitor, and report annually to the Council for Trade in Goods on, the general 

implementation of this Agreement and make recommendations towards its 

improvement; 

 

b) to find, upon request of an affected Member, whether or not the procedural 

requirements of this Agreement have been complied with in connection with a 

safeguard measure, and report its findings to the Council for Trade in Goods; 

 

c) to assist Members, if they so request, in their consultations under the provisions of this 

Agreement; 

 

d) to examine measures covered by Article 10 and paragraph 1 of Article 11, monitor  the 

phase-out of such measures and report as appropriate to the Council for Trade in Goods; 

 

e) to review, at the request of the Member taking a safeguard measure, whether proposals 

to suspend concessions or other obligations are “substantially equivalent”, and report as 

appropriate to the Council for Trade in Goods; 

 

f) to receive and review all notifications provided for in this Agreement and report as 

appropriate to the Council for Trade in Goods;  and 

 

g) to perform any other function connected with this Agreement that the Council for Trade 

in Goods may determine. 

 

13.2 To assist the Committee in carrying out its surveillance function, the Secretariat shall prepare 

annually a factual report on the operation of this Agreement based on notifications and other 

reliable information available to it. 

 

IB.  Texto do Artigo em Português 
 

Artigo 13 

Vigilância 
 

13.1 Criar-se-á um Comitê de Salvaguardas sob a autoridade do Conselho para o Comércio de Bens e 

do qual poderão participar todos os Membros que se manifestem nesse sentido. O Comitê terá as 

seguintes funções: 

 

a) acompanhar a aplicação geral do presente Acordo, apresentar anualmente ao Conselho 

para o Comércio de Bens um relatório sobre essa aplicação e fazer recomendações para 

seu aperfeiçoamento; 

 

b) averiguar, por solicitação de um Membro afetado, se foram cumpridas as exigências de 

procedimento do presente Acordo com relação a uma medida de salvaguarda e 

comunicar suas conclusões ao Conselho para o Comércio de Bens; 
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c) prestar assistência aos Membros que a solicitem nas consultas realizadas em 

conformidade com as disposições do presente Acordo; 

 

d) examinar as medidas cobertas pelo Artigo 10 e pelo parágrafo primeiro do Artigo 11, 

acompanhar a eliminação progressiva de tais medidas e relatar o que couber ao 

Conselho para o Comércio de Bens; 

 

e) examinar, por solicitação de Membro que adote medida de salvaguarda, se as 

concessões ou outras obrigações objeto de propostas de suspensão são 

“substancialmente equivalentes” e relatar o que couber ao Conselho para o Comércio de 

Bens; 

 

f) receber e examinar todas as notificações previstas no presente Acordo e relatar o que 

couber ao Conselho para o Comércio de Bens; 

 

g) desempenhar as demais funções relacionadas com o presente Acordo que o Conselho 

para o Comércio de Bens haja por bem encomendar-lhe. 

 

13.2 Para auxiliar o Comitê no desempenho de sua função de vigilância, o Secretariado da OMC 

elaborará anualmente, com base nas notificações e demais informações fidedignas disponíveis, 

um relatório factual sobre o funcionamento do Acordo. 

 

IC.  Comentários sobre a Tradução 

 

Nada a observar.  

 

II.  Interpretação e Aplicação do Artigo 13 

 

Este Artigo não foi objeto de análise pelo DSB da OMC. 

 

III. Comentários 

 

Nada a comentar. 
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 Artigo 14 

 

Cynthia Kramer 

 

IA.  Texto do Artigo em Inglês  
 

Article 14 

Dispute Settlement 
 

 The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the 

Dispute Settlement Understanding shall apply to consultations and the settlement of disputes arising 

under this Agreement. 

 

IB.  Texto do Artigo em Português 
 

Artigo 14 

Solução de Controvérsias 
 

Aplicar-se-ão às consultas e à solução das controvérsias que surjam no âmbito do presente 

Acordo as disposições dos Artigos XXII e XXIII do GATT 1994, tais como desenvolvidas e aplicadas 

em decorrência do Entendimento sobre Solução de Controvérsias. 

 

IC.  Comentários sobre a Tradução 

 

Nada a observar.  

 

II.  Interpretação e Aplicação do Artigo 14 

 

Este Artigo não foi objeto de análise pelo DSB da OMC. Todavia, a remissão ao Artigo 11 do DSU é 

vista como a forma de solução de disputas sobre salvaguardas. 

 

Relatório do Painel no caso Korea - Definitive Safeguard Measure on Imports of Certain Dairy 

Products (Korea - Dairy), Demandante: Comunidades Europeias WT/DS98/R, para. 7.30  

 

Em Korea - Dairy, o Painel concluiu que o standard of review para disputas sobre salvaguardas 

encontra-se no Artigo 11 do DSU. 

 

Para.7.30. “We consider that for the Panel to adopt a policy of total deference to the findings of the 

national authorities could not ensure an “objective assessment” as foreseen by Article 11 of the DSU. 

This conclusion is supported, in our view, by previous panel reports that have dealt with this issue. 

However, we do not see our review as a substitute for the proceedings conducted by national 

investigating authorities. Rather, we consider that the Panel's function is to assess objectively the review 

conducted by the national investigating authority, in this case the KTC. For us, an objective assessment 

entails an examination of whether the KTC had examined all facts in its possession or which it should 

have obtained in accordance with Article 4.2 of the Agreement on Safeguards (including facts which 

might detract from an affirmative determination in accordance with the last sentence of Article 4.2 of 

the Agreement on Safeguards), whether adequate explanation had been provided of how the facts as a 

whole supported the determination made, and, consequently, whether the determination made was 

consistent with the international obligations of Korea. Finally, we consider that the Panel should 

examine the analysis performed by the national authorities at the time of the investigation on the basis 

of the various national authorities' determinations and the evidence it had collected. In this case, this 

evidence is found mainly in the Report by the Office of Administrative Investigation (“OAI Report”) 

and the subsequent determinations by the relevant Korean authorities. We note that the European 

Communities has initially relied on the notifications to the Committee on Safeguards to establish its 

claims. We are of the view that such notifications are not necessarily complete evidence of what the 

Korean national authorities actually did. Rather, the full reflection of the Korean investigation can only 

be found in the investigation report or the final determination by the Minister, and not (as argued by the 
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European Communities at the first meeting of the Panel) in the notifications to the Committee on 

Safeguards. In its rebuttals and at the second meeting of the Panel with the parties, the European 

Communities, in support of its allegations, made reference to the OAI Report as well.” 

 

Relatório do Órgão de Apelação no caso Argentina - Safeguard Measures on Imports of Footwear, 

(Argentina - Footwear), Demandante: Comunidades Europeias, WT/DS121/AB/R, paras. 118 e 121  

 

Em Argentina - Footwear, o Órgão de Apelação confirmou que é o disposto no Artigo 11 do DSU que 

determina o standard of review, já que no Acordo sobre Salvaguardas não há um Artigo específico. 

 

Para. 118. “We have stated, on more than one occasion, that, for all but one of the covered agreements, 

Article 11 of the DSU sets forth the appropriate standard of review for panels. The only exception is the 

Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994, in 

which a specific provision, Article 17.6, sets out a special standard of review for disputes arising under 

that Agreement.” 

 

Para. 121. “Based on our review of the Panel's reasoning, we find that the Panel correctly stated the 

appropriate standard of review, as set forth in Article 11 of the DSU. And, with respect to its application 

of the standard of review, we do not believe that the Panel conducted a de novo review of the evidence, 

or that it substituted its analysis and judgement for that of the Argentine authorities. Rather, the Panel 

examined whether, as required by Article 4 of the Agreement on Safeguards, the Argentine authorities 

had considered all the relevant facts and had adequately explained how the facts supported the 

determinations that were made. Indeed, far from departing from its responsibility, in our view, the Panel 

was simply fulfilling its responsibility under Article 11 of the DSU in taking the approach it did. To 

determine whether the safeguard investigation and the resulting safeguard measure applied by Argentina 

were consistent with Article 4 of the Agreement on Safeguards, the Panel was obliged, by the very terms 

of Article 4, to assess whether the Argentine authorities had examined all the relevant facts and had 

provided a reasoned explanation of how the facts supported their determination.” 

 

III.  Comentários 

 

Nada a comentar. 
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 ANEXO 

 

Cynthia Kramer 

 

IA.  Texto do Anexo em Inglês  
 

ANNEX 

 

EXCEPTION REFERRED TO IN PARAGRAPH 2 OF ARTICLE 11 

 

Members concerned Product Termination 

 

EC/Japan 

 

Passenger cars, off road vehicles, light 

commercial vehicles, light trucks (up 

to 5 tonnes), and the same vehicles in 

wholly knocked-down form (CKD sets). 

 

31 December 1999 

 

 

IB.  Texto do Anexo em Português 

 

ANEXO 

 

EXCEÇÃO MENCIONADA NO PARÁGRAFO 2 DO ARTIGO 11 

 

Membros 

Interessados 

Produto Expiração 

 

CE/Japão 

 

Veículos automotores para o transporte de 

pessoas, veículos para todo terreno, veículos 

comerciais leves, caminhões leves (de até 5 

toneladas) e estes mesmos veículos 

totalmente por montar (conjuntos de peças 

sem montar) 

 

 

31/12/99 

 

 

IC.  Comentários sobre a Tradução 

 

Nada a observar. 

 

II.  Interpretação e Aplicação do Anexo 

 

O anexo não foi objeto de análise pelo DSB da OMC. 

 

III. Comentários 

 

Nada a comentar. 

 

 


